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Paula Reid
Partner,  
Knowledge

Welcome to our Annual Knowledge 
Report. This is the fifth year that the 
ALG Knowledge team has published its 
Report looking at the year’s key legal 
developments and those in the pipeline. 

This year’s Report contains insight 
pieces from our knowledge lawyers 
covering a broad range of topics, 
including anti-money laundering, 
asset management and investment 
funds, finance and financial 
regulation, corporate law, data 
protection, employment law, litigation, 
environmental and property law. 

The Report also features an article 
written by Kenan Furlong, Head of our 
White Collar Crime Group, and Conor 
Doyle. They reflect on the key themes 
emerging from the Investigations 
Masterclass held at this year’s 
Corporate Crime and Regulation 
Summit.  

It would be impossible to produce an 
Annual Report without the spectre of 
COVID-19 looming large. While the 
pandemic has been foremost in all 
aspects of life in 2020, it has dominated 
legal developments in some practice 
areas in particular and this is also 
reflected in this year’s updates.

The legal updates in the Report are 
laid out in three sections: ‘at a glance’ 
sections highlighting the key themes 
of the past year, followed by a review 
of the year’s legal developments and 
finishing with a brief ‘looking ahead’ to 
developments on the horizon. 

KnowledgeCONNECT

To support our clients during this 
challenging time we have launched 
KnowledgeCONNECT, which 
is available via KnowledgePlus. 
CONNECT provides our clients with 
a gateway to connect with all the 
people on our team. As well as our 
existing Knowledge Lawyer Helpline, 
clients now have access to the entire 
Knowledge team, which includes our 
paralegals and Knowledge Centre team, 
comprising information and research 
professionals. 

Remote working gives rise to 
a number of challenges and, in 
particular, the ability to just catch up 
in person with colleagues to exchange 
views or to get a second opinion on 
a difficult point that’s on our desks. 
Remote working might also impact on 
our ability to have ready access to our 
usual legal research resources. 

CONNECT affords our clients the 
opportunity to discuss high-level legal 
points with our knowledge lawyers 
(such as the impact of new legal or 
regulatory developments) and to ask 
our library and information team how 
to source a legal resource or for tips on 
how to track a piece of legislation.

CONNECT also enables our clients to 
talk with our knowledge management 
professionals about knowledge 
management solutions which might 
help them to better manage their own 
legal know how and resources. 

Introduction 

To register for KnowledgePlus,  
please email your details to 
knowledge@algoodbody.com
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Online knowledge and learning 
tools

KnowledgePlus is our online knowledge 
and e-learning extranet for ALG clients. 
The site provides clients with access to 
legal know how in the form of practice 
notes, checklists and FAQs covering 
a range of legal practice areas. It also 
provides access to hours of online 
recordings and presentations, which 
qualify for CPD. As the Law Society 
has removed the e-learning cap for the 
2020 cycle, all 20 hours of CPD can be 
obtained online

KnowledgePlus will provide you with 
thought leadership, expert opinion 
and spotlight coverage of key areas 
of significant impact for your legal 
team and business. KnowledgePlus 
also features case studies of how our 
Knowledge team has worked with 
client legal teams to develop bespoke 
knowledge management solutions.  
Access to KnowledgePlus is available 
exclusively to ALG clients. To register 
for KnowledgePlus, please email your 
details to knowledge@algoodbody.com.

Other knowledge tools are also 
available to clients, such as the Contract 
Law Toolkit and the Financial Litigation 
Case Law Website. We encourage our 
clients to engage with our team and to 
make use of our knowledge offerings, 
which can be reviewed in detail under 
the ‘Client Knowledge Services’ section 
of this Report.
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AT A GLANCE

This year saw a continued focus 
on anti-money laundering and 
counter-terrorist financing (AML/
CTF) compliance. In Ireland, 
the main development was 
the publishing, in September, 
of the Criminal Justice (Money 
Laundering and Terrorist 
Financing) (Amendment) Bill 2020, 
which implements most of the 
outstanding provisions of the Fifth 
Anti-Money Laundering Directive 
(5AMLD). This Bill envisages a 
number of amendments to the 
existing AML/CTF legislative 
framework in the Criminal Justice 
(Money Laundering and Terrorist 
Financing) Acts 2010-2018  
(the CJA). 

Legislation to implement 5AMLD

The Criminal Justice (Money Laundering 
and Terrorist Financing) (Amendment) 
Bill 2020 (the Bill) is Ireland’s long-
awaited implementing legislation for 
5AMLD. Member States were required 
to introduce national implementing 
legislation by 10 January 2020. 

While the Bill transposes many of the 
elements of 5AMLD, a few notable 
provisions remain outstanding. It 
was indicated in a Government Press 
Release back in August that the 
Department of Finance has been tasked 
with legislating for the establishment 
of a central register of beneficial 
ownership for express trusts, as well 
as a separate central register for 
ownership of bank accounts - both 
of which are required by 5AMLD. 
While the groundwork for a central 
register of express trusts is laid in the 
Bill, it is likely that we will see further 
legislation on this and other measures 
in the coming months.

New categories of designated persons 

The Bill provides for the creation 
of a number of new categories of 
designated person, including:

 � letting agents in respect of 
transactions for which the monthly 
rent is at least €10,000

 � virtual currency providers 
 � high value art dealers in respect 

of transactions of at least 
€10,000 in value

 � tax advisors (extension of the scope 
of persons who fall into this category) 

Beneficial ownership information 

Prior to the establishment of a business 
relationship with a customer, a 

designated person will be required to 
ascertain that information concerning 
the beneficial ownership of a customer 
has been entered in the appropriate 
beneficial ownership register. 

A designated person must not engage in 
a business relationship until the beneficial 
ownership information is obtained. 
However, there is some flexibility given 
to designated persons that are financial 
institutions, whereby they may open 
an account ahead of obtaining the 
information, but no transactions on the 
account may take place.  

Verification of Senior Managing Official 
as Beneficial Owners 

Where the beneficial owner is a senior 
managing official, a designated person 
will be required to verify the identity 
of that person, keep records of the 
steps taken and note any difficulties 
encountered in the verification process. 

Politically Exposed Person (PEP)

The definition of a PEP is broadened 
to include ‘any individual performing a 
prescribed function’. The Bill envisages 
the publication of guidelines in respect 
of the functions in the State considered 
to be prominent public functions. 

Enhanced Customer Due Diligence 
(CDD) 

The Bill provides some useful additional 
detail on the enhanced CDD measures 
which should be applied in respect of 
customers residing in high-risk third 
countries. Senior management approval 
for such customers is now required, as 
well as enhanced monitoring for such 
customers.

01 Anti-Money Laundering
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controls on beneficial ownership of 
any such service providers. VASPs 
will be under an obligation to report 
suspicions regarding beneficial owners 
(as to whether s/he is a “fit and proper 
person”) to the CBI. Any proposed 
acquirer of a beneficial interest in a 
VASP will also be required to obtain 
prior approval from the Central Bank 
in writing.

Whistleblowing: contraventions of 
AML/CTF Legislation 

The European Union (Money 
Laundering and Terrorist Financing) 
Regulations 2019 (the Regulations) 
introduced procedures to facilitate 
internal reporting within designated 
persons. Essentially, these are new 
whistleblowing obligations relating to 
contraventions of the CJA. 

 � Designated persons must have 
in place ‘appropriate procedures’ 
for their employees to report a 
contravention of the CJA internally 
through a ‘specific, independent and 
anonymous channel’.

 � Training programmes must reflect 
the requirements and outsourcing 
arrangements may need to be 
reviewed.

 � Designated persons must 
distinguish the reporting procedure 
from any pre-existing procedure 
for reporting of suspicious 
transactions (STR).

 � Persons performing a management 
function in, or being the beneficial 
owner of, the designated person 
must inform the Central Bank 
of Ireland (CBI) within 30 days 
of being convicted of a ‘relevant 
offence’ (an offence under the 
CJA or such other offences as 
prescribed by the Regulations).

 � Designated persons must 
inform the CBI within 30 days of 
becoming aware that any persons 
performing a management function 
in or being the beneficial owner of 
the designated person have been 
convicted of a ‘relevant offence’.

Tipping-Off 

There is an amendment to the tipping-
off rules; the effect of which is to 
facilitate the sharing of information 
relating to suspicious transactions in 
group situations. 

Feedback from the Financial 
Intelligence Unit (FIU)

The informal practice of the FIU 
providing timely feedback in respect of 
suspicious transactions reports will be 
placed on a statutory footing. 

Breaches within Competent 
Authorities 

The Bill proposes an amendment to 
existing AML legislation which will 
require each competent authority 
to establish effective and reliable 
mechanisms to encourage the 
reporting of potential and actual 
breaches of the CJA. 

Such mechanisms must include the 
provision of one or more secure 
communication channels for such 
reporting, which can also be used 
by persons ‘to report any threats or 
retaliatory or hostile actions they are 
subjected to for reporting suspected 
breaches’. 

This provision corresponds with 
regulations published in late 2019, 
which introduced a requirement for 
designated persons to have in place 
procedures for their employees to 
report internal contraventions of the 
CJA (see discussion of whistleblowing 
regulations).

Regulation of Virtual Asset Service 
Providers (VASPs)

The Bill also proposes to bring VASPs 
within the bounds of AML regulation, 
as required by 5AMLD. New and 
existing VASPs will be required to 
register with the Central Bank (CBI) and 
obtain authorisation to operate. The 
CBI will maintain a Register of Virtual 
Asset Service Providers and keep tight 

The Criminal Justice 
(Money Laundering 
and Terrorist Financing)
Amendment Bill 2020 
implements most 
of the provisions of 
5AMLD in Ireland.
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Tailored and responsive controls

Transaction monitoring controls should 
be reviewed regularly and adjusted 
promptly to reflect any new risks or 
potential new risks, such as those 
arising from the COVID-19 pandemic.

Use of automated transaction 
monitoring solutions is desirable, but 
the designated person should not place 
‘absolute reliance’ on them and should 
factor in the following:

 � automated controls should be 
assessed to ensure their adequacy to 
the designated person’s specific risks

 � the designated person should 
have input into the management 
of the solution

 � scenarios, rules and thresholds 
should be reviewed regularly

 � the designated person should be 
able to request changes to the 
configuration of the controls

Governance & Resources

The Board and Senior Management 
must take appropriate measures 
to address weaknesses that have 
been identified with the transaction 
monitoring process during assurance 
testing and reviews. 

Roles, responsibilities and procedures 
for the monitoring and investigation 
of potentially suspicious activity must 
be documented. 

Technological resources must be 
sufficient to ensure that all customers 
are in scope and accurate customer 
and transactional data is captured for 
transaction monitoring. 

Central Bank focus on transaction 
monitoring 

In an AML Bulletin published in 
October, the CBI focused on the 
importance of transaction monitoring 
and highlighted the interconnected 
nature of AML requirements.

The key messages from the CBI in 
relation to transaction monitoring were:  

 � transaction monitoring must be 
understood and applied as part 
of the broader set of AML/CTF 
compliance obligations placed on 
designated persons

 � tangible and dynamic monitoring 
systems must be in place 

 � automated systems are desirable 
provided there are appropriate and 
robust checks in place to ensure 
that they are effective

 � boards have a role to ensure that 
the appropriate monitoring controls 
are in place

Other key points of focus in the Bulletin 
included the interconnectivity of AML 
requirements, the need for tailored and 
responsive controls, and governance 
and resources. 

Connectivity 

Effective transaction monitoring is 
not possible without an effective 
CDD process. In turn, effective STR 
is not possible without effective 
transaction monitoring controls. It is 
important to feed the outcomes from 
risk assessments into the transaction 
monitoring controls being utilised.

Effective transaction 
monitoring is not 
possible without an 
effective CDD process.

Knowledge Annual Report 2020 
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European Union 

High-risk third countries

Over the summer, the Commission 
updated the list of high-risk third 
countries by adding twelve countries 
(including the Bahamas, Mauritius and 
Panama) and deleting six (including 
Bosnia-Herzegovina, Ethiopia and 
Tunisia). This list is important in the 
context of Section 38A of the CJA and 
the requirement for enhanced CDD in 
respect of customer or business lines 
based in such countries.

The Commission also published a revised 
EU methodology for the identification 
of high-risk third countries. This was in 
response to the problems encountered in 
agreeing an updated list last year (where 
the Council objected to the list presented 
by the Commission). With its new 
methodology, the Commission sought 
to address concerns expressed by the 
Council concerning the transparency of 
the process and the need to incentivise 
third countries and respect their right to 
be heard. The key elements of the new 
methodology are: 

 � interaction between the EU and 
FATF listing process

 � an enhanced engagement with 
third countries subject to the 
autonomous assessment

 � reinforced consultation of Member 
States experts 

Action Plan on preventing money 
laundering and terrorist financing  
(ML/TF)

In May, the European Commission 
adopted an action plan for a 
comprehensive Union policy on 
preventing ML/TF, which was open to 
consultation until the end of August. 
A key feature of the Action Plan is 
the intention to establish an EU-level 
supervisor.

The action plan builds on six pillars:

1. Effective implementation of 
existing rules

2. A single EU rulebook
3. EU-level supervision
4. A support and cooperation 

mechanism for financial 
intelligence units

5. Better use of information to enforce 
criminal law

6. A stronger EU in the world
The actions outlined build on 
previous report findings, which 
highlighted fragmentation of rules, 
uneven supervision and limitations 
in the cooperation among financial 
intelligence units across the EU.

On 5 November, the Council adopted 
conclusions on AML/CTF. These 
provide the Commission with guidance 
in advance of its expected legislative 
proposals in 2021, in particular for 
setting up:

 � a single rule book harmonising EU 
rules

 � an EU-level supervisor with direct 
supervisory powers

 � coordination and support for 
national financial intelligence units

11



LOOKING AHEAD

We expect to see the Criminal 
Justice (Money Laundering and 
Terrorist Financing) (Amendment) 
Bill, which is currently before 
the Oireachtas, enacted shortly. 
This will satisfy most of Ireland’s 
obligations under 5AMLD. 
However, legislation is still required 
to establish a central register of 
beneficial ownership for express 
trusts and centralised national bank 
and payment account registers.

2021 is also likely to be a significant 
year for AML at EU level, with the 
Commission expected to introduce 
a number of new legislative 
proposals, including those to 
designate a new AML/CTF EU 
supervisor with direct supervisory 
powers and establish a single rule 
book of AML/CTF rules.

Paula Reid
Partner,  
Knowledge

Paula is a partner in the firm and 
head of the Knowledge Team. A 
qualified barrister, she has over 20 
years’ experience working in the 
fields of knowledge, anti-money 
laundering and corporate law.

Paula writes and presents 
extensively on the topic of AML/
CTF. She advises clients on their 
AML compliance obligations and 
is involved in delivery of AML 
compliance training programmes. 
She is also co-author with Michael 
Ashe of Anti-Money Laundering: 
Risks, Compliance and Governance 
[Roundhall, 2013].
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Asset Management & 
Investment Funds

AT A GLANCE 

The funds industry met many 
challenges in 2020. Liquidity 
was, is, and will continue to be 
a key area of attention, with a 
common supervisory action, 
ESMA guidelines and the impact 
of the COVID-19 pandemic. 
Valuation and market volatility 
made headlines. Fees continued 
as an important topic with ESMA 
guidelines on performance fees 
and an ESMA briefing to national 
competent authorites (NCAs). 
Solutions to COVID-19 disruption 
provided useful insights into fund 
governance. The Central Bank of 
Ireland (CBI) issued the outcome 
of the thematic review of its 
guidance for fund management 
companies (CP86), requiring action 
by funds well into 2021. The 
sustainable finance agenda also 
continued apace.

UCITS Index Certification

Domestically, January kicked off with 
welcome clarification of the pre- and 
post-authorisation process for UCITS 
index certification/confirmations. 
This was followed by clarification of 
the CBI’s approach to investment by 
Irish UCITS in contracts for difference, 
collateralised loan obligations, 
contingent convertible securities and 
binary options. 

Property funds

As expected, the CBI began a deep 
dive into property funds in January 
2020 to assess resilience and the 
potential need for a macroprudential 
response to potential risks. The CBI 
collected data on asset characteristics, 
fund strategy, liability characteristics, 
investor information, leverage, liquidity 
and stress testing. Notably, the CBI is 
working with colleagues in Europe and 
in global fora on these issues. 

Qualifying Investor Alternative 
Investment Funds (QIAIFs)

The CBI held a webinar on its approach 
to QIAIF authorisation and supervision. 
Helpfully, the CBI gave further colour on 
its requirements for pre-submissions for 
QIAIF property funds, as well as loan-
QIAIFs, life settlement QIAIFs and other 
unusual QIAIFs. The CBI also set out its 
expectations around leverage of QIAIFs.   

Cybersecurity

The CBI published the findings of its 
thematic inspection into cybersecurity 
risk management practices in asset 
management firms, including funds, in 
Q1. The letter set out CBI expectations 

and was of particular importance 
in the context of COVID-19, which 
necessitated new working practices 
and created new business challenges. 
The letter highlighted cybersecurity 
issues around risk governance, risk 
management, IT asset inventories, 
vulnerability management, security 
event monitoring, and security 
incident management. 

Liquidity

This continued to be a key area of 
regulatory focus in 2020. ESMA 
announced a common supervisory 
action with NCAs on UCITS liquidity 
risk management in January 2020 and 
this is ongoing. Irish funds currently 
report on the daily and weekly 
liquidity of Irish domiciled funds. 
ESMA’s Guidelines on liquidity stress 
testing in UCITS and AIFs apply from 
30 September 2020. While the CBI 
intends to consult on the incorporation 
of requirements into the CBI UCITS 
Regulations and AIF Rulebook, it 
clearly expects full compliance with 
the Guidelines from 30 September. 
Meantime, the CBI updated its UCITS 
and AIFMD Q&A twice with details of 
its requirements. 

Fees 

This was also a key area of regulatory 
focus in 2020. ESMA published its 
final Guidelines on performance 
fees in UCITS and certain types of 
AIFs in April. The Guidelines aim at 
harmonising the way fund managers 
charge performance fees to retail 
investors, as well as the circumstances 
in which performance fees can be paid. 
The Guidelines will apply two months 
after the translations into the official 

02
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EU languages are published on ESMA’s 
website. Current CBI regulations 
require that performance fees paid to 
UCITS do not crystallise more than 
once a year and are only paid once 
a year. In June, ESMA published a 
supervisory briefing on the supervision 
by NCAs of costs applicable to UCITS 
and AIFs highlighting that NCAs should 
expect a written pricing process for 
UCITS and AIFs. ESMA publishes an 
annual statistical report on the cost 
and performance of retail investment 
products in the EU.

Alternative Investment Fund 
Managers Directive (AIFMD)

The European Commission issued 
a report on the AIFMD in June 
and launched a consultation on it 
in October. This may also trigger 
adjustments to current EU rules on 
UCITS. The consultation closes on 29 
January 2021. The Commission intends 
to put forward a legislative proposal 
amending the AIFMD in the form of a 
directive.

Money Market Funds (MMFs)

MMFs were the subject of intense 
scrutiny during 2020, causing ESMA 
to update its 2019 Guidelines on 
stress test scenarios under the MMF 
Regulation and the MMF reporting 
deadline to be delayed to September 
2020. ESMA clarified issues around 
external support in the light of actions 
by financial markets authorities to 
mitigate the impact of the COVID-19 
pandemic on financial markets.

Fitness & Probity

As expected, the CBI split the Pre-
Approval Controlled Function (PCF)-39 
Designated Person role into six PCF 
roles aligned to the specific managerial 
functions set out in the CBI’s UCITS 
Regulations, AIF Rulebook and the 
CP86 guidance for fund management 
companies. It introduced three new PCF 
roles, which include Chief Information 

Officer under the ‘General’ category. 
Proposals for the CBI’s enhanced 
individual accountability framework 
(SEAR) are also progressing.

CP86

In late October, the CBI issued the long-
awaited outcome of a thematic review 
of the implementation of its framework 
for governance, management and 
oversight in fund management 
companies. Encouragingly, the review 
found that, when applied correctly by 
firms, the rules and guidance provide a 
framework of robust governance and 
oversight arrangements. Nevertheless, 
all firms are required to critically 
assess their daily operations against 
the requirements and findings and 
implement the necessary changes to 
ensure full and effective embedding of 
all aspects of the framework, with the 
analysis to be completed and an action 
plan discussed and approved by the 
board by the end of Q1, 2021. 

Interest rate benchmarks 

Funds need to prepare for the 
discontinuation of the London 
Inter-Bank Offered Rate (LIBOR) 
and other interest rate benchmark 
reforms including amendments to 
EU Benchmarks legislation and the 
requirement for fallback provisions. The 
Benchmarks Regulation transitional 
period ends 31 December 2021.

Investment Limited Partnerships 
(ILPs)

New legislation is expected to be enacted 
soon which will bring welcome changes 
that will help make Ireland an attractive 
location for the setting up of ILPs. It will 
also make some welcome amendments 
to the Irish Collective Asset-management 
Vehicles (ICAVs) Act 2015, which are not 
significant in nature. 

When applied correctly, 
the rules and guidance 
in the CP86 regime 
provide a framework of 
robust governance and 
oversight arrangements. 
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important, particularly as the UK will 
soon become a ‘third country’ for data 
protection purposes. For further details 
on this landmark ruling, see the Data 
Protection article on page 26.

Shareholder engagement 

New Irish regulations implementing the 
second Shareholders’ Rights Directive 
contain provisions requiring AIFMs, 
UCITS management companies, or 
Self-Managed Investment Companies 
(SMICs) which invest on behalf 
of investors in shares traded on a 
regulated market, to have a shareholder 
engagement policy, or publicly explain 
why that policy is not in place, and to 
disclose particular information annually.

Sustainable Finance 

The practical implications of the EU 
Action Plan on Sustainable Finance 
continued to make their presence felt 
during 2020, notably with the entry into 
force of the EU Taxonomy Regulation 
on 12 July. For asset managers and 
investment funds, the watchword is 
“disclosure”. The Taxonomy Regulation 
supplements the disclosure requirements 
under the EU Sustainable Finance 
Disclosures Regulation (SFDR), adding 
taxonomy-related disclosures that 
will be mandatory for certain types of 
investment fund and on a comply-or-
explain basis for all others. 

The first tranche of SFDR disclosures 
requirements apply from 10 March 
2021, affecting fund managers and 
the products they manage. Regulatory 
technical standards (RTS), contrary to 
the original plan, will not be available 
by that date. The nature and extent of 
the disclosures needed will depend on 
the extent to which the sustainability 
considerations are taken into account 
in the investment process. Disclosures 
will be in fund offer documents, annual 
reports, policies and on websites. 

It will be important to stay tuned to the 
outcome of the European Supervisory 

Anti-Money Laundering

Reporting requirements for various 
fund vehicles in terms of beneficial 
ownership became clearer in 2020. 
New regulations established a CBI 
central register of beneficial ownership 
for ICAVs and Unit Trusts with a 
six-month lead-in filing period of 25 
December 2020 for existing ICAVs and 
Unit Trusts. The regulations align the 
definition of beneficial ownership for 
Unit Trusts with the definition used 
for investment funds constituted as 
companies and ICAVs. The definition 
includes a 25% threshold as well 
as ultimate control. It includes any 
trustee or the settlor of the Unit Trust. 
Helpfully, the regulations exempt Unit 
Trusts from the obligation to file details 
of senior managing officials on the CBI’s 
central register where it is not possible 
to identify a beneficial owner. The 
regulations also remove the obligation 
on ICAVs and Unit Trusts to verify the 
identity of beneficial owners using 
PPS numbers when filing beneficial 
ownership information on the central 
register. Instead, the presenter who 
makes the filing must give their own 
details and complete a declaration that 
the information is complete and correct 
to the best of their knowledge. 

Common Contractual Funds (CCFs) and 
ILPs will be included on the CBI’s central 
register in due course.  The definition of 
beneficial ownership in the case of an ILP 
or CCF will likely have a 25% threshold as 
well as a control prong.

Anti-money laundering and counter 
terrorist financing (AML/CTF) 
developments are important for funds. 
For further AML/CTF news, see page 8 
of this Report.

Schrems II and GDPR

The EU Court of Justice decision in 
Schrems II earlier this year impacts 
on the ability of funds to lawfully 
transfer data from the EU to the US 
and other countries. The ruling is 
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The COVID-19 pandemic proved a significant test of fund operations. Funds 
broadly demonstrated operational resilience throughout. ESMA monitored 
the industry and issued valuable recommendations.

The CBI expected regulated firms to have contingency plans in place to deal 
with major operational events. For example, if a quarantine of staff at home 
was not part of existing contingency planning, firms were recommended to 
act to ensure readiness. The CBI also increased its engagement with firms and 
introduced additional weekly reporting for some on issues including liquidity, 
valuation, delegation, cybersecurity. 

The CBI also launched a package of measures. These included regulatory 
flexibility on remittance of financial statements and some regulatory returns. 
The CBI enunciated expectations around liquidity management, breaches 
of UCITS and AIF rules, investor disclosures and risk warnings. It also 
commented helpfully on the curtailment of physical meetings, the use of 
electronic signatures, challenges of the incapacitation of directors, processes 
around PCF role vacancies, due diligence arrangements and periodic on-site 
visits to outsourcing service providers and delegates. The CBI highlighted 
emerging financial crime risks, including increased cybercrime, fraud and 
AML/CTF risk. The broader company law changes made in response to the 
pandemic are discussed in the Corporate article in this Report.

The capacity of the sector to contribute to the post-COVID recovery and 
other fundamental global challenges (such as climate change) will present 
exciting opportunities.

Focus on

Coronavirus
COVID-19

There was an increased 
use of exceptional Liquidity 
Management Tools by 
investment funds but still 
modest in absolute value. 
For instance, only 0.2% of 
assets under management 
within the EU were 
temporarily suspended by 
the end of the last week of 
March 2020. Moreover, we 
understand that the great 
majority of suspensions 
were activated to protect 
investors’ best interests 
in a context of valuation 
uncertainty.
ESMA chair, Steven Maijoor, Irish Funds 
Annual Conference 2020

Authorities’ SFDR consultation and 
related surveys, forthcoming RTS and to 
industry developments.

Brexit

The UK left the EU on 31 January 2020 
and is now in an 11-month transition 
period. From 1 January 2021, the UK 
will be a third country as regards the 
implementation and application of EU 
law. The clock is counting down on the 
time to agree on complex arrangements 
which would govern EU-UK relations. 
Funds should have plans in place for 

significant Brexit impacts including 
those arising under AIFMD, AML/CTF, 
BMR, CSDR, EMIR, GDPR, MiFIDII/
MiFIR, MMFR, SFTR, SFD, the UK TPR, 
UCITS and more. 

As recently noted by CBI Director 
General Derville Rowland, ‘It is essential 
that firms remain proactive and vigilant 
in their planning and mindful of the risks 
that remain. Given the length of time 
leading into Brexit, and the extent to 
which the issues have been well-flagged, 
investors will expect no less from you.’
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Nollaig Greene
Knowledge Lawyer,  
Asset Management & Investment Funds

Nollaig has worked within the 
Corporate Department since joining 
the firm in 1987. She has worked 
with the AMIF team since 1997 and 
as an Associate since 1999. 

Nollaig joined the Knowledge 
team in 2006. As a Knowledge 
Lawyer she assists the team on 
complex issues of law, conducts 
training for fellow lawyers and 
updates the team on legal and 
regulatory developments and their 
implications.  

Nollaig also works directly with 
clients and produces client 
updates on issues affecting asset 
management and investment funds. 
Nollaig is a member of the Irish 
Funds AML/ CTF working group.

Ann Shiels
Knowledge Lawyer, 
Asset Management & Investment Funds

Ann has over 20 years’ experience 
in the asset management and 
investment funds industry, having 
worked in Ireland, Jersey and the 
Channel Islands. She has been an 
associate on the AMIF team in ALG 
since 2008.

Ann advises leading domestic and 
international financial institutions 
and asset managers in relation to 
the establishment, operation and 
administration of investment fund 
structures in Ireland. 

She supports the team and clients 
by providing updates on legal 
and regulatory developments 
and technical issues, including 
assessing the practical application 
of those developments and their 
impact on clients’ businesses.

LOOKING AHEAD

2021 will see funds working to 
complete their CP86 analysis and 
to adopt an action plan. We will 
have further visibility on Brexit 
challenges. We will also see funds 
working to comply with ESG 
developments. 

We may see progress on the 
Commission update of AIFMD (and 
this may include proposals for the 
UCITS Directive). 

We look forward to the EU 
Commission’s draft RTS on the 
PRIIPs KID. The UCITS exemption, 
which expires on 31 December 
2021, may be extended. 

The Directive for the cross border 
distribution of funds is to be 
transposed into national law by 2 
August 2021 and the substantive 
provisions of the related regulation 
are to apply from the same date. 

ESMA is to undertake a review of 
UCITS’ use of securities lending 
and issue guidelines on leverage 
and outsourcing to cloud service 
providers.
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Corporate Law & 
Corporate Governance

AT A GLANCE

The dominant theme this year 
was how COVID-19 affected (and 
continues to affect) the operation 
of a number of aspects of company 
law, including AGMs, execution 
of documents and insolvency 
scenarios. The Companies 
(Miscellaneous Provisions) 
(Covid-19) Act 2020 was 
introduced to provide temporary 
relief to companies and businesses 
grappling with these issues.

Legislation also continues to 
emerge from Europe, affecting 
Irish public companies in 
particular. Irish implementation of 
the second Shareholders’ Rights 
Directive occurred earlier in the 
year. There are also a number 
of legislative changes on the 
horizon, including amendments 
to the Market Abuse Regulation 
and a new regulation on the 
digitalisation of financial reports. 

Irish company law: response to the 
pandemic

It goes without saying that COVID-19 
has dominated all aspects of life 
in 2020 and corporate law was no 
exception. It could be said, in fact, 
that COVID-19 has forced companies, 
practitioners and the legislature to 
consider aspects of company law that 
have been causing issues for some time. 
With the majority of businesses forced 
into remote working, these issues 
became critical overnight, and had to 
be rectified quickly and in a way that 
would allow companies to continue to 
operate effectively. 

The Companies (Miscellaneous 
Provisions) (Covid-19) Act 2020 (the 
2020 Act) came about as a result of 
extensive engagement between the 
Government and the Company Law 
Review Group (CLRG). The CLRG 
recommended a number of temporary 
amendments to address areas of 
concern in respect of operational 
matters and compliance with the 
Companies Act 2014 (the 2014 Act), as 
well as protective measures designed to 
pre-empt certain impacts the crisis may 
have on a company’s solvency.

The 2020 Act was commenced on 21 
August. It makes temporary amendments 
to both the 2014 Act and the Industrial 
and Provident Societies Act 1893, which 
apply for an ‘interim period’, expiring on 
31 December 2020 (unless extended by 
Government). As of the time of writing, 
it is not yet clear whether Government 
will extend these provisions. The Minister 
would need to pass secondary legislation 
to effect any extension.

General Meetings

The COVID-19 pandemic has brought 
to the fore questions around how 
general meetings (both AGMs and 
EGMs) are carried out; in particular 
whether virtual meetings are permitted. 
Significantly, virtual general meetings 
are now permitted under Irish company 
law while the 2020 Act remains in force.

This was a welcome development for 
companies grappling with the concept 
of a physical AGM at a time when 
social distancing measures and travel 
restrictions were in place. Until this 
change to the law was introduced, Irish 
company law did not permit general 
meetings of any company type to be 
conducted through solely virtual means. 

As well as fully virtual meetings, hybrid 
meetings are also permissible, and these 
have proven to be an attractive option 
for many companies. A hybrid meeting 
involves a physical meeting being 
conducted in one location, while other 
members participate remotely, such as 
via live-streaming, teleconferencing, or 
videoconferencing. Larger organisations 
will often choose to use an online 
meeting tool/platform, but this is not 
prescribed by the legislation.

Now that the law itself has been 
clarified, attention has turned to 
considerations around the use of, 
what the Act terms, ‘electronic 
communications technology’ and best 
practice for conducting virtual general 
meetings. Clearer practice is likely to 
emerge if the relevant provisions of 
the 2020 Act are still in place for AGM 
season 2021. 
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Many of the large PLCs had already 
conducted their AGMs by the time 
the 2020 Act was introduced and held 
them behind closed doors in order to 
comply with public health restrictions 
in place at the time. Even where 
some form of virtual participation was 
offered, such virtual attendance could 
not be counted towards the quorum 
(which requires physical, in person 
attendance). Under the 2020 Act, each 
member or proxy who participates in a 
general meeting electronically may be 
counted in the quorum for the meeting.

Under the 2020 Act, a company 
arguably has greater obligations with 
regards to shareholder engagement 
in general meetings and there are 
a number of additional factors that 
must be borne in mind. What is 
appropriate may depend on the 
nature and size of the company, the 
number of participants and budgetary 
constraints. Some of the key elements 
of virtual meetings, as prescribed by 
the Act, include:

1. Real time, two-way communication: 
For the purposes of the 2020 Act, 
the technology used must enable 
‘real time transmission and real 
time, two-way audio-visual or audio 
communication enabling attendees 
as a whole with a reasonable 
opportunity to participate in the 
meeting’.  
 
How this requirement can be 
satisfied in practice, particularly 
for meetings with a high volume of 
participants, remains to be seen. 
For example, where an attendee 
has a right (under the company 
constitution) to speak at a general 
meeting, it is unclear whether 
facilitating comments and questions 
via a chat box or other Q&A tool 
would be sufficient.

2. Access and security: Any 
technology used by the company 
must, ‘as far as practicable’, be 
secure, minimise the risk of data 
corruption and unauthorised access, 

and provide certainty as to the 
source of the communications. 

3. Disruption or failure of technology: 
Any failure or disruption of 
technology must be ‘remedied as 
soon as practicable’ and, according 
to the 2020 Act, shall not invalidate 
the meeting. However, it is unclear 
what degree of disruption will be 
acceptable for reliance on this 
provision. Where transmission 
of the meeting is significantly 
impacted, a company may come 
under pressure from shareholders 
to adjourn the meeting. 

4. Voting: A company may provide 
a ‘mechanism’ for casting votes 
either before or during the meeting. 
Any such mechanism must not 
necessitate physical presence by a 
member or a proxy at the meeting.

Dividends

The 2020 Act affords a level of 
flexibility to companies with regards 
to dividends that have been declared 
by the directors, but not yet approved 
at general meeting. The directors may 
withdraw or amend such a resolution 
if, after convening the meeting, they 
‘form the opinion that, due to the 
actual or perceived consequences of 
Covid-19 on the affairs of the company, 
the dividend ought to be cancelled or 
reduced to a particular amount’.

This provision is designed to allow 
a company to adapt its dividend 
resolution to its changing financial 
circumstances in light of the pandemic, 
without affecting the valid convening 
of the meeting. However, the power 
is very limited in application, as it may 
only be exercised subject to agreement 
in writing by all the members of the 
company and where notice of the 
directors’ opinion is given no later than 
three days prior to the holding of the 
general meeting.

The COVID-19 pandemic 
has brought to the fore 
questions around how 
general meetings are 
carried out.
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Winding up: debt threshold

COVID-19 has had a significant impact 
on the liquidity of many companies 
and has exposed them to greater 
risk of being wound up, even where 
the debts of the company may not 
be very substantial. The 2020 Act 
has raised the debt threshold for the 
commencement of a winding up by the 
court to €50,000 for both individual 
debt (up from €10,000) and aggregate 
debts (up from €20,000), which may 
provide some relief to viable businesses 
that are capable of recovery.

Examinership

In an effort to relieve some of the 
pressure on examiners and companies, 
the 2020 Act affords additional time 
to formulate a rescue plan in certain 
circumstances. Where there are 
‘exceptional circumstances’, an examiner 
may apply to the Court to extend the 
period of protection from creditors up 
to 150 days maximum. The ‘exceptional 
circumstances’ envisaged by the 2020 
Act include, but are not limited to, ‘the 
nature and potential or actual impact of 
Covid-19 on the company’.

Creditors’ Meetings

As with general meetings, the 2020 Act 
permits all meetings of creditors and 
contributories during the interim period 
to be conducted wholly or partly by 
electronic means. The 2020 Act applies 
to a wide range of creditors’ meetings, as 
covered in various sections of the 2014 
Act, and includes meetings of particular 
shareholder classes, creditors’ meetings 
for mergers and divisions and meetings 
convened by the liquidator where the 
company is unable to pay its debts.

European Developments

Market Abuse

Changes to the Market Abuse Regulation 
(MAR) are coming into effect on 1 
January 2021. These changes are 
a result of the Regulation on SME 
Growth Markets, which came into 
effect on 31 December 2019. Some of 
the amendments are aimed solely at 
issuers trading on SME Growth Markets, 
but there are also a small number of 
amendments to the MAR regime as it 
applies to all market participants.

1. Insider lists: Issuers on SME growth 
markets (e.g. AIM or Euronext 
Growth) will no longer be exempt 
from producing insider lists and will 
instead have reduced disclosure 
requirements. This will mean that 
issuers need include in their lists ‘only 
those persons who, due to the nature 
of their function or position within 
the issuer, have regular access to 
inside information’. It should be noted 
that, in practice, most issuers produce 
a list in any event. 

2. Delayed disclosure: Issuers with 
securities only on an SME growth 
market will no longer be required to 
report reasons for delaying public 
disclosure unless requested to do so 
by the Central Bank. As long as the 
issuer is able to justify its decision 
to delay, it will not be required to 
keep a record of that explanation.

3. Liquidity contracts: Issuers whose 
financial instruments are admitted to 
trading on an SME Growth Market 
will be authorised to enter into a 
liquidity contract for their shares 
provided that certain standard 
conditions are met. 

4. Managers’ transactions: Issuers will 
have two business days, following 
receipt of a notification from a 
person discharging managerial 
responsibility (PDMR) or a person 
closely associated (PCA), to make 
public the details of a manager’s 
transaction. This is a welcome 
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change to the current timeline 
of three business days after the 
transaction has been carried out, 
which proved very difficult for a 
company to meet.

5. Qualified investors – market 
soundings: Disclosure of inside 
information will be permitted to 
‘qualified investors’ in the event 
of a private placements of bonds 
where an adequate non-disclosure 
agreement is in place.

Shareholders’ Rights Directive

The European Union (Shareholders’ 
Rights) Regulations 2020 (the 
Regulations) transposed the second 
Shareholders’ Rights Directive (SRD 
II) into Irish law with effect from 30 
March. The Regulations further amend 
and supplement Part 17 of the 2014 
Act (which implemented the provisions 
of the first Directive).

Like the first Directive, SRD II applies to 
companies having their registered office 
in a Member State and whose shares are 
admitted to trading on a regulated market 
in a Member State. Companies listed on 
ESM, AIM or on US markets are outside 
the scope of the new Directive.

SRD II seeks to enhance shareholder 
involvement in the corporate 
governance of applicable public 
companies and addresses the following 
matters in order to further its objective:

 � director remuneration
 � related party transactions
 � company information rights and 

shareholder rights
 � institutional investors, asset 

managers and proxy advisors
As part of its ‘comply or explain’ 
mechanism, SRD II has introduced the 
concept of a ‘reasoned explanation’ 
whereby a company must disclose its 
reasons for not developing a particular 
policy (a shareholder engagement 
policy, for example). In the absence of 
any guidance on this from the ODCE 
or elsewhere, it is ultimately up to the 

company to ensure it has a robust set 
of justifications. This is particularly 
important given the potential penalties 
for non-compliance. 

Any ‘institutional investor’ which has 
not published an explanation for why 
it has not developed and disclosed a 
shareholder policy is also in breach of 
the 2014 Act and penalties may apply. 
Undoubtedly guidance on these points 
would be helpful for companies and it is 
hoped that this will emerge in practice 
in due course. 

Digitalisation of financing reports

The European Commission issued new 
rules back in May 2019 concerning 
the digitalisation of financial reports 
by certain listed entities. Introduced 
by way of delegated regulation (the 
Regulation) as part of the Transparency 
Directive, the legislation introduces the 
concept of a European Single Electronic 
Format (ESEF) for financial reporting, 
which applies for financial years 
beginning on or after 1 January 2020.

ESEF is a technical format being 
applied to financial reporting in order to 
enhance the comparability and usability 
of financial information across the 
EU by making financial records more 
readable and accessible.

The Regulation applies to all natural and 
legal persons with securities listed on 
a main market in the EU. Application is 
triggered by the location of the market 
(i.e. in the EU) and not by the location 
of the entity’s registered office (whether 
EU or third country).

As well as the practical change of moving 
to a digital structure of reporting, the 
introduction of ESEF marks a significant 
culture shift in how certain companies’ 
financial data is presented and analysed. 
Most companies’ reports will be published 
for the first time in ESEF in 2021, so 
we will be watching developments with 
interest.

SRD II seeks to 
enhance shareholder 
involvement in the 
corporate governance 
of public companies.
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Julie Murray
Knowledge Lawyer, Corporate

Julie has over ten years’ experience 
as a corporate transactions 
lawyer in Dublin and London. 
She has advised both domestic 
and international clients on 
mergers and acquisitions, equity 
fundraisings, joint ventures and 
reorganisations.

Julie joined ALG as a Knowledge 
Lawyer in 2015 and now supports 
the firm’s corporate lawyers 
by providing updates on legal 
developments. She provides 
training and advice on all aspects 
of corporate transactions and is 
responsible for developing and 
managing internal corporate 
precedents. 

Julie also supports the Firm’s 
clients by providing bespoke 
training on corporate law and 
producing client briefings on 
corporate law.

Anne O’Neill
Knowledge Executive

Anne joined the ALG Knowledge 
team in 2017. In her role as 
Knowledge Executive, she provides 
research support to the Knowledge 
Lawyers, prepares internal and 
client legal updates and briefings, 
and assists in developing the firm’s 
knowledge management resources 
and practices.

Anne works most closely with Julie 
Murray and the firm’s corporate 
lawyers, providing research support 
and updates on legal developments 
and developing internal practice 
notes and know how materials. 

LOOKING AHEAD

2020 Act

It is likely that we will see the 
extension of at least some of 
the provisions of the 2020 Act, 
particularly relating to general 
meetings and insolvency. Beyond 
the pandemic, the Government 
has indicated that the Act is a 
“trial run” for permanent company 
law amendments in respect of 
electronic meetings and other 
governance requirements.

Other legislation in the pipeline

Companies (Corporate 
Enforcement Authority) Bill – 
General Scheme published in 2018 
and now undergoing pre-legislative 
scrutiny. The Bill will establish 
a stand-alone Authority with 
extended powers and autonomy; as 
well as give effect to long-awaited 
recommendations of the CLRG in 
relation to corporate governance, 
shares and share capital.

Investment Screening Bill – 
while nothing has been published 
yet, this legislation proposes 
to establish a framework for 
sharing information between 
Member States and the European 
Commission in relation to foreign 
direct investment.
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AT A GLANCE

2020 marked the second 
anniversary of the entry into force 
of the GDPR. The first two years 
have seen a lot of regulatory 
activity by the Data Protection 
Commission (DPC). The DPC has 
dealt with over 15,000 complaints 
and 12,500 breach notifications, 
issued 5 GDPR fines, opened 77 
statutory inquiries into suspected 
data protection infringements and 
sent its first draft one-stop-shop 
decision to the European Data 
Protection Board (EDPB) for its 
binding decision. 

There have also been a number of 
important developments in relation 
to international data transfers, 
including the European Court of 
Justice’s decision on the invalidity 
of the EU-US Privacy Shield and 
validity of Standard Contractual 
Clauses (SCCs) as a data transfer 
tool, the EDPB’s Draft Guidance on 
Supplementary Measures, and the 
European Commission’s publication 
of draft new SCCs.

Data Protection Commission - 
Regulatory Activity

The first two years of the GDPR have 
been extremely busy for the DPC. 
During May 2018 - May 2020, the DPC 
received over 80,000 communications 
and handled over 15,000 complaints 
and 12,500 data breach notifications.

Complaints & Breaches

The majority of complaints continue 
to concern data access requests 
(29%), in particular, employee access 
requests. In Ireland, neither the 
Workplace Relations Commission nor 
the Labour Court can order discovery 
in employment claims, so employees 
often rely on their right of access 
under the GDPR. This has led to the 
DPC adjudicating on disputed access 
requests between employers and 
employees, and litigation being brought 
by individuals against the DPC’s 
findings that their data protection rights 
were not breached. 

The most frequent cause of breach 
notifications is unauthorised disclosure. 
Human error has been at the root 
of far more reported breaches than 
phishing, hacking or lost devices (5.6% 
collectively). The DPC has warned 
companies that it expects robust 
technical and organisational measures 
to be implemented to prevent such 
breaches, and processes for testing, 
assessing and evaluating these 
measures should be overseen by an 
organisation’s Data Protection Officer 
(where applicable). 

Cookies

We will likely see the DPC taking 
enforcement action against companies 
in respect of unlawful cookie banners 
and policies in the coming months. In 
April 2020, the DPC published updated 
guidance on cookies and granted 
companies a six month grace period to 
bring themselves into compliance. That 
grace period expired on 6 October. 

Headline points from the updated 
guidance include:

 � Consent for cookies must meet the 
standard of consent under GDPR, 
which requires clear affirmative 
action by the user. 

 � Cookie banners that state: ‘by 
continuing to browse this site you 
consent to the use of cookies’ are 
not lawful. 

 � Pre-ticked boxes which users must 
deselect to refuse consent, are non-
compliant. The default setting for all 
non-necessary cookies must be ‘off’.

 � There is no requirement to obtain 
consent for strictly necessary 
cookies, but this exemption is very 
narrow. 

 � A cookie banner must provide users 
with both an ‘accept’ button and a 
‘reject’ or ‘manage cookies’ button.

 � Cookie banners must not nudge 
users into accepting cookies. The 
‘accept’ button in the cookie banner 
should therefore not be emphasised 
over the option to ‘reject’ or 
‘manage cookies’ buttons. 

 � Consent cannot be bundled. Users 
should be provided with tools, such 
as a consent management platform, 
enabling them to provide granular 
consent where cookies are collected 
for different purposes (such as 
analytics and marketing). 

Data Protection04
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To date, the DPC has 
imposed four GDPR 
fines on Tusla, the Child 
and Family Agency, 
amounting to a total of 
€200,000. It has also 
imposed a €65,000 
fine on the HSE. These 
fines serve as a warning 
of the importance 
of implementing 
appropriate security 
measures to prevent the 
unauthorised disclosure 
of personal data.

Enforcement 

As of May 2020, the DPC had 53 
domestic inquiries open. All of these 
inquiries were launched on the DPC’s 
own volition, many in response to 
a data breach notification received 
from a company. To date, the DPC has 
imposed four GDPR fines on Tusla, the 
Child and Family Agency, amounting to 
a total of €200,000. It has also imposed 
a €65,000 fine on the HSE. These fines 
serve as a warning of the importance 
of implementing appropriate security 
measures to prevent the unauthorised 
disclosure of personal data and of not 
delaying in notifying the DPC of any 
data breaches. Further GDPR fines are 
likely on the horizon.

The DPC, acting as lead supervisory 
authority, has opened 24 cross-
border inquiries into multinational 
technology companies, whose European 
headquarters are located in Ireland. 
These inquiries require the DPC to 
consult extensively with other EU data 
protection authorities (DPAs) in order 
to reach a consensus in relation to any 
alleged infringement. The DPC recently 
referred its first draft decision in respect 
of a cross-border statutory inquiry to the 
EDPB (under Article 65 GDPR) for its 
binding decision, having failed to reach a 
consensus with other EU DPAs in relation 
to the alleged infringement. 

Whilst individuals and non-profit bodies 
acting on their behalf are entitled to 
seek compensation for material or non-
material loss resulting from a data breach, 
the Irish courts have not yet considered a 
civil claim for damages under the GDPR.

EU DPAs - Enforcement Activity

The highest GDPR fine imposed this 
year was the €35.3m fine imposed on 
a retailer in Germany by the Hamburg 
DPA. The fine was imposed in relation 
to extensive recording of private 
information about staff, including 
vacation experiences, illnesses 
and diagnoses, and family issues. 
The data was used, in conjunction 

with meticulous work performance 
evaluations, to obtain a detailed profile 
of employees for decisions regarding 
their employment. 

The UK Information Commissioner’s 
Office (ICO), acting as lead supervisory 
authority, also recently imposed hefty 
fines of £20m on British Airways and 
£18.4m on Marriott for failing to have 
adequate security measures in place 
to protect customers’ personal data. 
Interestingly, the ICO reduced the fines 
by 20% due to mitigation and remedial 
measures taken by the companies. This 
highlights the importance of having 
procedures in place to ensure you can 
immediately respond to, and mitigate, 
the adverse impact of data breaches. 

International Data Transfers

Schrems II

Uncertainty continues to prevail 
in relation to how to legitimise 
international transfers of personal data. 
In July, the European Court of Justice 
(CJEU) delivered its decision in Schrems 
II (Case C-311/18). 

In brief, the CJEU found:

 � The EU-US Privacy Shield decision 
is invalid with immediate effect 
due to the invasiveness of US 
surveillance laws, in particular 
section 702 of the Foreign 
Intelligence Surveillance Act and 
Executive Order 12333. Those 
provisions enable US intelligence 
agencies to access bulk personal 
data transferred from the EU to 
the US. In addition, EU residents 
have no recourse to an independent 
judicial mechanism to challenge 
data protection violations.

 � SCCs are valid, but their use is 
subject to certain conditions. 
Before using SCCs, a controller and 
recipient of personal data must 
‘verify’ that the third country’s 
laws provide a level of protection 
essentially equivalent to that 
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required by the GDPR and EU 
Charter of Fundamental Rights. 
This implies that some level of due 
diligence on the laws of the third 
country must be undertaken before 
transferring personal data under 
SCCs.

 � Whatever transfer tool is used 
under Article 46 GDPR, the 
protection afforded to the 
transferred personal data must be 
‘essentially equivalent’ to that which 
it benefits from in the EU. 

 � Where the SCCs cannot 
themselves ensure an adequate 
level of protection in the third 
country, the controller may adopt 
‘supplementary measures’ in 
addition to SCCs. The Court did 
not detail what these measures 
may entail, however draft EDPB 
Guidance on Supplementary 
Measures (01/2020) indicates that 
such measures may be technical, 
organisational, or contractual in 
nature, or more likely a combination 
of all three.  

 � If an adequate level of data 
protection cannot be ensured in 
the third country through SCCs 
or the adoption of supplementary 
measures, the controller is obliged 
to suspend or terminate the data 
transfer. If the controller does not 
do so, then the competent DPA has 
a duty to do so.

It’s important that companies start 
taking steps to comply with the 
judgment. This means that companies 
currently using the Privacy Shield must 
now implement an alternative transfer 
mechanism. Companies planning to use, 
or currently using, SCCs to transfer data 
to any country outside the EEA should 
start undertaking a risk assessment in 
regard to those transfers and consider 
whether any supplementary measures 
can be adopted where SCCs are 
adjudged as not providing an adequate 
level of protection.  

EDPB Guidance on Supplementary 
Measures

The EDPB’s Guidance on 
Supplementary Measures (01/2020) 
does not offer companies any quick 
fix solutions. Instead the Guidance 
indicates that there is no one-size-
fits-all solution and many transfers 
will not be resolved on the basis of 
supplementary measures.

The EDPB has also issued 
complementary Guidance on the 
European Essential Guarantees for 
Surveillance Measures (02/2020) to help 
companies conduct their risk assessment 
of the laws of the third country to which 
they are transferring data. 

New SCCs

The European Commission has recently 
published its new draft SCCs. These 
clauses align with the GDPR, including 
the contractual obligations of data 
processors under Article 28 GDPR, and 
take account of the Schrems II decision. 

The new SCCs will repeal and replace 
the current controller to controller 
SCCs (Decision 2001/497/EC, as 
amended) and the controller to 
processor SCCs (Decision 2010/87/
EC). It is proposed that companies 
will have a one-year grace period to 
replace their existing SCCs with the 
new SCCs (provided the existing SCCs 
remain unchanged, with the exception 
of necessary supplementary measures). 
This will inevitably be an onerous task 
for many companies.

The SCCs include clauses pertinent 
to four different transfer scenarios, 
including, for the first time, processor to 
sub-processor and processor to controller 
transfers. This will remove the current 
need to include agency language in data 
transfer agreements where a processor is 
acting as a data exporter. 

The SCCs also directly incorporate 
some of the EDPB’s Guidance on 
Supplementary Measures. For example, 
a data importer is required to review 
the legality of any requests for 
disclosure, and challenge the request, if 
there are grounds under the laws of the 
third country to do so.

New US adequacy decision?

Whilst the European Commission 
has opened negotiations with the US 
Department of Commerce, a new US 
adequacy decision is not expected 
soon, as changes to US surveillance 
legislation may be necessary.

Post-Brexit Data Transfers – UK 
adequacy decision? 

A common question at this stage is 
whether the UK will be successful in 
securing an adequacy finding from 
the European Commission by the 
end of the transition period on 31 
December 2020. While a UK adequacy 
assessment is well underway, and 
the UK government has said that 
it is “confident” about achieving an 
adequacy decision, an adequacy finding 
is not a given. 

The decisions by the CJEU in Schrems II 
and Privacy International (Case C-623/17) 
cast doubt on whether the UK will 
receive an adequacy decision. These 
cases make it clear that EU law prohibits 
the general and indiscriminate collection 
and transmission of personal data to 
national intelligence and law enforcement 
agencies. If the European Commission 
concludes that the current surveillance 
powers of the UK government exceed 
those permitted by these judgments, then 
it is questionable whether an adequacy 
decision could be granted. 

Companies should, therefore, prepare 
for the possibility that the UK may not 
be successful in securing an adequacy 
finding, or at the very least not before 
the end of the transition period. The 
majority of companies are likely to seek 
to use SCCs to legitimise transfers 
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of personal data from the EEA to 
the UK. However, use of the SCCs 
and supplementary measures will be 
vulnerable to regulatory scrutiny in light 
of UK surveillance laws.

In the event that an adequacy decision 
is made in favour of the UK, there is no 
guarantee it will be retained, as it may 

Businesses have been facing unprecedented challenges in the data protection 
sphere during the COVID-19 pandemic.

Return to Work Safely Protocol and Contact Logs: When collecting 
employees’ personal data (including health data), businesses should ensure they 
comply with the data protection principles and have a lawful basis for processing 
such data. In particular, it is important that employees are clearly informed (such 
as by an updated privacy notice) of how their personal data will be used, and that 
only the minimum amount of data necessary is collected.

Temperature testing: There is currently no obligation (outside of 
healthcare or residential care settings) to carry out temperature testing of 
employees or visitors. Businesses who are considering such testing should 
carry out a Data Protection Impact Assessment and be able to justify why 
such testing is necessary. 

COVID-19 diagnosis: The DPC has confirmed that, where an employee 
contracts COVID-19, an employer may inform staff there has been a case, 
or suspected case. However, an employer should not name the affected 
individual, unless there is a clear justification for such disclosure.

Remote working: With most employees working from home, the DPC has 
produced guidance on remote working and video conferencing. In particular, 
employees should ensure their work devices are regularly updated with 
software/antivirus updates and multi-factor authentication is used.

Monitoring productivity: Businesses implementing systems for monitoring 
employees’ productivity while working remotely should ensure it is done 
lawfully, fairly and in a transparent manner. Any monitoring should be clearly 
reflected in a company’s data privacy notices.

With the ongoing pandemic, increased use of new technology and remote 
working are becoming the norm, and it is vital that businesses remain vigilant 
about their data protection obligations.

Focus on

Coronavirus
COVID-19

be subject to legal challenges by Privacy 
activists before the European Court of 
Justice. However, Schrems, at least, has 
said that he personally will be staying 
well clear of Brexit!A common question is 

whether the UK will be 
successful in securing 
an adequacy finding 
from the European 
Commission by the end 
of the transition period.
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LOOKING AHEAD

We will likely see close regulatory 
scrutiny by the DPC, and other EU 
DPAs, into companies’ international 
transfers of personal data, along 
with enforcement action.

It is vital that businesses using 
an Article 46 GDPR transfer tool 
(such as the SCCs) to transfer 
personal data outside of the EEA 
take immediate steps to carry out 
and document a risk assessment 
to ensure the tool is effective in 
light of all the circumstances of the 
transfer. If the assessment reveals 
the transfer tool is ineffective, then 
appropriate technical, organisational 
and/or contractual measures should 
be adopted, or the transfer should be 
suspended or terminated.

The one-year grace period for 
companies to replace their existing 
SCCs with the new SCCs means that 
companies need to start reviewing 
and (once the final SCCs are 
published) replacing legacy contracts. 

The DPC will continue to have 
a leading profile in relation to 
international enforcement as it 
completes its first cross-border 
inquiries into multinational 
technology companies, and 
exercises its corrective powers.  
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AT A GLANCE

From an employment law 
perspective, 2020 has undoubtedly 
been an unprecedented year. At the 
start of the year, measures such as 
the planned introduction of gender 
pay gap reporting were to the fore. 
However, the events of the year 
quickly led to legislative priority 
being given to unprecedented 
measures, such as the 
implementation of wage subsidy 
schemes and the suspension 
of an employee’s right to claim 
redundancy while on lay-off or 
short-time working. Interesting 
cases emerged however, in relation 
to the constitutionality of the 
Workplace Relations Commission, 
Sectoral Employment Orders and 
Protected Disclosures.

Constitutionality of the Workplace 
Relations Commission

In April, the High Court rejected a 
challenge to the constitutionality of 
the Workplace Relations Commission 
(WRC) in Zalewski v Workplace Relations 
Commission & Ors [2020] IEHC 178. 

The principal issue was whether 
the procedural mechanisms for the 
resolution of employment disputes 
involve the administration of justice 
within the meaning of Article 34 of the 
Constitution and therefore should be 
properly reserved to judges appointed 
in accordance with the Constitution. 
The alleged invalidity was said to 
extend equally to the Labour Court. 

Complaint was also made that there 
should be a requirement for adjudication 
officers to hold a legal qualification and 
that the procedures prescribed under 
the Workplace Relations Act 2015 are 
deficient because:

 � there is no provision for the taking 
of evidence on oath or affirmation,

 � there is no express provision for the 
cross-examination of witnesses, and 

 � the hearings before the WRC take 
place in private. 

The High Court held that, while the 
WRC shares many of the attributes of a 
court, a crucial judicial function that is 
not conferred on the WRC is the ability 
to enforce its own decisions. A party 
seeking to enforce a WRC decision 
must seek enforcement through the 
District Court, which has the power to 
modify the form of redress. The Court 
found that this represents a significant 
curtailment of the decision-making 
powers of the WRC. 

Accordingly, the Court determined that:  
‘A decision-maker who is not only 
reliant on the parties invoking the 
judicial power to enforce its decisions, 
but whose decisions as to the form 
of relief are then vulnerable to being 
overruled as part of that process, 
cannot be said to be carrying out the 
administration of justice.’

In respect of the alternative arguments 
put forward by Mr Zalewski, the Court 
found as follows:

 � It was not necessary for officers 
of a body such as the WRC (that 
is not carrying out a judicial 
function) to have the type of 
legal qualifications that would be 
required of people appointed to 
carry out a judicial function. The 
Court was not satisfied that the 
absence of a statutory requirement 
for an adjudication officer to hold 
a legal qualification resulted in any 
systemic failure in the hearing and 
adjudication of claims at the WRC.

 � The fact that evidence at the WRC 
is not taken on oath or affirmation 
was not necessarily a procedural 
deficiency. It is open to a party to 
appeal a decision of the WRC to the 
Labour Court, which is empowered 
to take evidence on oath. The Court 
found that in analysing the decision-
making, it is appropriate to look to 
the full range of procedures open to a 
party and it is unnecessary therefore 
that there must be sworn evidence (at 
least not at first-instance).

 � Mr Zalewski argued that the 
absence of a statutory right of 
cross-examination is a major 
flaw in the statutory procedures 
of the WRC. There is nothing in 

Employment 05
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the statutory framework which 
excludes a right to cross-examine 
and the Court found in those 
cases where cross-examination is 
required, the adjudication officer 
is to be presumed to allow it, in 
accordance with the presumption of 
constitutionality. 

 � The Court rejected the argument 
that holding WRC hearings in 
private is a procedural deficiency. It 
found that:

 ҉ it is doubtful whether the 
constitutional requirement that 
justice should be administered 
in public can be ‘read across’ 
to decision-making by non-
judicial bodies

 ҉ the legislative requirement for 
a public decision but a private 
hearing represents a legitimate 
legislative choice

 ҉ a requirement for a public 
hearing is achieved by an appeal 
to the Labour Court

This decision was a significant 
development in the controversy 
concerning the constitutionality of 
the Workplace Relations Commission 
and it is now the subject of an appeal 
to the Supreme Court. The outcome is 
eagerly awaited.

Sectoral Employment Orders 
(SEOs)

SEOs set out minimum rates of 
remuneration and minimum pension and 
sick pay entitlements of workers within 
a sector. They are made by the Minister 
for Business, Enterprise and Innovation 
(the Minister) on recommendation of the 
Labour Court and approved by resolution 
of both houses of the Oireachtas.

In June, the High Court upheld a claim 
brought by the National Electrical 
Contractors of Ireland (NECI) that a 2019 
SEO was invalid and unconstitutional in 
Náisiúnta Leictreach Contraitheoir Eireann 
Cuideachta Faoi Theorainn Ráthaíochta v 
The Labour Court [2020] IEHC 303. The 

SEO set out pay rates, pension and sick 
pay entitlements of electricians working 
in the construction industry.

Chapter 3 of the Industrial Relations 
(Amendment) Act 2015 (the 2015 Act) 
makes provision for SEOs. It provides 
for a process by which the Labour Court 
undertakes an examination of the terms 
and conditions in the sector having 
consulted with interested parties. If the 
Labour Court considers it appropriate, 
it may make a recommendation to 
the Minister to make an SEO. If the 
Minister is satisfied that the 2015 Act 
has been complied with, the Minister is 
then required to lay a draft of the SEO 
confirming the recommendation before 
each House of the Oireachtas.

In this instance, the Court found that 
the requirements of the 2015 Act had 
not been complied with in the creation 
of the SEO. Therefore the Minister 
should have refused to make the order. 

The Court went on to examine 
whether the provisions of the 2015 
Act which provide for the delegation 
by the Oireachtas of the power to 
make SEOs is consistent with Article 
15.2.1° of the Constitution. Article 
15.2.1° provides that the sole and 
exclusive power to make laws for the 
State is vested in the Oireachtas. 

The Court examined whether the 
2015 Act contains sufficient principles 
and policies to guide the Minister, as 
delegate, in the making of the SEO. 
The Court commented that what is 
relevant for the purposes of analysis 
under Article 15.2.1° is that the breadth 
of the delegated legislation is such that 
detailed principles and policies must be 
prescribed under the parent legislation. 
It found that this requirement was not 
met by the 2015 Act. 

The Court found that the 2015 Act 
provides no guidance whatsoever as to 
how the Labour Court’s considerations 
when making a recommendation are 
to be weighed up and reconciled. The 
practical effect of the open-ended 

This decision was a 
significant development 
in the controversy 
concerning the 
constitutionality of the 
Workplace Relations 
Commission and it is now 
the subject of an appeal 
to the Supreme Court.
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drafting of Chapter 3 of the 2015 Act 
is that it is largely left up to the Labour 
Court to make the policy choices 
itself. The Court found it ‘involves a 
standard-less delegation of law making 
to the Minister, and one which would 
be impossible to challenge by way of 
judicial review’ and is therefore invalid. 

Subsequently, the part of the High 
Court’s ruling relating to the validity of 
Chapter 3 of the 2015 Act was stayed 
pending the outcome of an appeal by the 
State. However, the High Court declared 
that the court order setting aside the 
electrical contracting SEO is effective and 
no stay was sought in this respect.  

It looks like one of the many challenges 
facing the Government may be 
addressing the implications of this 
decision and its appeal and potentially 
having to introduce a new, more legally 
robust way of setting employee terms 
and conditions at a sectoral level.  

Protected Disclosures

2020 saw lots of cases under the 
Protected Disclosures Act 2014 (the 
2014 Act) and we take a look at two 
key decisions. On 31 July, a decision on 
interim relief awarded under the Act 
was delivered for the first time by the 
High Court in John Clarke v CGI Food 
Services Limited And CGI Holdings Limited 
[2020] IEHC 368. 

The plaintiff, Mr Clarke, was the 
defendants’ group financial controller 
and was dismissed from his role in May 
2019. Mr Clarke claimed his dismissal was 
due to protected disclosures he made, 
primarily relating to compliance with food 
safety and financial obligations. He was 
subjected to performance reviews which 
led to adverse findings and a disciplinary 
hearing. Mr Clarke claimed that queries 
about his performance were only raised 
after he had made protected disclosures. 

Mr Clarke successfully applied to the 
Circuit Court for interim relief and his 
employer was ordered to maintain 
his pay and benefits pending the 
determination of his unfair dismissal 
complaint by the WRC. It appeared 
to the High Court on appeal that 
the first queries about the plaintiff’s 
performance were only raised after 
he started raising concerns about 
compliance with financial and health 
and safety obligations. The employer 
argued that Mr Clarke did not make 
any mention of protected disclosures 
until after the dismissal, but the High 
Court determined that one can make a 
protected disclosure without invoking 
the Act or using the language of 
‘protected disclosure’. The Court held 
it was likely there were substantial 
grounds for contending that the 
dismissal resulted wholly or mainly from 
Mr Clarke having made a protected 
disclosure. It therefore upheld the order 
of the Circuit Court. 

In Tibor Baranya v Rosderra Irish Meats 
Group [2020] IEHC 56 the High Court 
was, for the first time, tasked with 
determining whether a communication 
could qualify as a protected disclosure. 
Mr Baranya had informed the Health 
and Safety Officer that he wanted to 
change roles as he was in pain. The 
employer argued that this did not 
disclose a relevant wrongdoing in 
accordance with the 2014 Act. 

In its decision, the Labour Court 
indicated that there is a spectrum; 
at one end is a grievance and at the 
other a protected disclosure and that 
between the two extremes there was 
the possibility for the two to overlap. 
The Labour Court found Mr Baranya’s 
communication was an expression 
of a grievance and not a protected 
disclosure, as it failed to outline 
any wrongdoing on the part of his 
employer. The High Court found no 
error of law on the part of the Labour 
Court and dismissed the appeal. 
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These cases demonstrate a 
considerable appetite on the part of 
the courts to conduct an assessment of 
the causal link between a dismissal and 
a protected disclosure before granting 
relief. Likewise the purported disclosure 
itself will be scrutinised by the court 

to see if it does in fact tend to show a 
relevant wrongdoing. Once satisfied on 
the evidence that the requirements of 
the 2014 Act have been met, the courts 
appear willing to grant the substantial 
protections afforded to employees by 
the Act. 

In March 2020, emergency legislation was enacted and income supports 
were put in place in order to alleviate the effect on both employers and 
employees of the ensuing lockdown period. The Temporary Wage Subsidy 
Scheme (TWSS) provided wage subsidies to employers whose businesses 
were adversely affected by COVID-19. It operated from 26 March 2020 to 31 
August 2020 and over 66,500 employers received subsidy payments under 
the TWSS. 

Other measures enacted include an enhanced illness benefit for employees 
who are diagnosed with COVID-19 or are medically required to self-isolate, 
along with the introduction of a pandemic unemployment payment which 
provides tailored rates of unemployment payment for those who have lost 
their job or been temporarily laid off due to the pandemic. 

An emergency suspension of an employee’s right to claim redundancy 
following a period of lay-off or short time was introduced. Normally, if 
an employee is placed on temporary lay-off or short time they can claim 
redundancy from their employer after 4 weeks (or six weeks within a period 
of 13 weeks). If their employer does not reasonably expect that the employee 
will be back to work or their normal working hours for at least 13 weeks 
within a period of four weeks from the date of the employee’s notice, the 
employee is usually entitled to a redundancy payment. The Emergency 
Measures in the Public Interest (COVID-19) Act 2020 suspended the right 
to claim redundancy where the lay-off or short time is due to COVID-19 
(and this suspension has been extended to 31 March 2021). The aim of 
the measure is to mitigate against further debt for employers who would 
otherwise face paying out redundancy payments. 

From 1 September 2020, the TWSS was replaced by the Employment Wage 
Subsidy Scheme. This scheme provides a flat-rate subsidy to qualifying 
employers based on the numbers of eligible employees on the employer’s 
payroll and employees’ gross pay. It will be in place until at least 31 March 
2021 and maybe beyond.

Focus on
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Once satisfied on 
the evidence that the 
requirements of the 
Protected Disclosures 
Act 2014 have been met, 
the courts appear willing 
to grant the substantial  
protections afforded to 
employees by the Act.
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LOOKING AHEAD

Following remote working 
coming to the fore in 2020 and 
a public consultation in July, the 
government is due to publish a 
remote working strategy which will 
inform the approach of employers 
to this hot topic in 2021. 

It remains to be seen what the 
fallout from developments in 2020 
will be, with some predicting an 
increase in employment claims 
as a result of measures taken by 
employers due to the pandemic. 
In any case, there will undoubtedly 
be a backlog of claims as a result of 
the inability to conduct in-person 
hearings during part of 2020.

On the legislative front, 2021 
will likely see amendments to the 
Protected Disclosures Act 2014 to 
transpose the EU Whistleblowing 
Directive and the introduction of a 
statutory sick pay scheme following 
the Government’s consultation 
process on this issue.
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Legislative reform

In October the Government published 
the long awaited Climate Action 
and Low Carbon Development 
(Amendment) Bill 2020 (the Bill), which 
has the potential to change the nation’s 
relationship to the environment. The 
Bill is a major piece of legislation that 
proposes a radical transformation 
of Ireland’s current economy with a 
view to moving towards and achieving 
carbon neutrality by the year 2050. 
It will provide a mechanism to agree, 
review and enforce Ireland’s climate 
plans and set out a framework by which 
every industry will be called upon to 
help the country to reduce emissions 
and protect the environment. 

The Bill in its current form makes 
significant and material changes to 
the Climate Action and Low Carbon 
Development Act 2015 (the 2015 Act), 
which provided for the establishment 
of a national framework with the aim 
of achieving a low-carbon, climate-
resilient, and environmentally sustainable 
economy by 2050. The 2015 Act was 
enacted in light of the Paris Agreement 
2015, when consensus was reached by 
200 countries on the need to reduce 
greenhouse gas emissions. The Bill seeks 
to further build on the 2015 Act to give 
clarity on exactly how the State intends 
to meet those goals. 

The Bill is also part of the wider EU 
movement towards establishing a 
greener economy and aims to assist 
Ireland in meeting its EU 2030 
emissions targets. Those targets are 
based on the European Commission’s 
2030 Climate Target Plan (the 
2030 Plan), which proposes to cut 
greenhouse gas emissions by at least 
55% by 2030 across the EU. The 

overarching objective of the 2030 Plan 
is to put the EU on a responsible path 
to becoming climate neutral by 2050. 
While not mentioned in the Bill, the 
Programme for Government commits to 
a 7% average yearly reduction in overall 
greenhouse gas emissions over the 
next decade and to achieving net zero 
emissions by 2050. 

The proposed changes set out in the Bill 
also seek to align with the overarching 
European Green Deal, which is the EU 
Commission’s plan to make the EU’s 
economy sustainable. The action plan 
to achieve this involves boosting the 
efficient use of resources by moving to 
a clean, circular economy and reducing 
pollution. The Bill puts a structure on how 
Ireland intends to implement this plan by 
focusing on different sectors and what 
changes will be needed at industry level 
to move toward a greener economy.

The Bill also makes it mandatory for 
the government to adopt a system 
of carbon budgets calculated on an 
economy-wide basis, starting with the 
period of 2021-25 and for three 5-year 
periods thereafter. A strengthened 
Climate Advisory Council will propose 
national and sectoral limits to be 
adopted by government, while the all-
party Committee on Climate Action will 
provide key oversight. Each successive 
carbon budget will be proposed by the 
Climate Advisory Council after taking 
into account relevant scientific advice 
and international best practice on the 
reporting of greenhouse gas emissions 
and their removal. 

It is unclear how the Bill’s carbon 
budgets will link to its 2050 climate 
neutrality target and, as it stands, the 
Bill does not impose any penalty for 
failing to meet the overall budget or 

06 Environment & Planning

AT A GLANCE

Over the last number of years, 
climate change has been 
consistently high on the agenda 
of governments and media outlets 
around the world. 2020 has been 
no different with extreme weather 
repeatedly making global news 
and putting further pressure on 
sovereign leaders to attempt to 
combat the changing climate 
we are all experiencing. This 
year the focus of many of the 
legal developments has been on 
planning for the future.

In light of the European Green 
Deal, Ireland is planning how 
to achieve a more sustainable 
economy by introducing legislation 
to reduce emissions and move 
Ireland to a more circular economy. 
There are also plans to implement 
a more sustainable national waste 
management plan. 

From a planning law perspective, 
the Supreme Court recently held 
that the ‘substitute consent’ 
process is inconsistent with 
European law.
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the sectoral decarbonisation ranges. 
It remains to be seen whether further 
amendments to the Bill will incorporate 
a legally binding framework on the 
reduced emissions targets. It is 
envisaged that those reduced emissions 
targets will also be achieved with 
increases in the carbon tax, which 
will be introduced in Budget 2021 – 
with further increases anticipated in 
subsequent years.

The Bill is currently at the pre-legislative 
scrutiny stage, which means that the 
relevant Committee will scrutinise the 
Bill and report back to Government 
before a final version of the Bill is drafted. 
It is anticipated that the full extent of 
changes won’t be finalised until 2021.

Ireland’s Waste Action Plan for a 
Circular Economy

In September, the Department of 
Communications, Climate Action and the 
Environment published its Waste Action 
Plan for a Circular Economy (the Plan). 
The Plan is intended to give direction 
to waste planning and management 
in Ireland for the period up to 2025 
and replaces the previous national 
waste policy. The Plan is designed to 
help Ireland to ensure it complies with 
onerous EU waste targets over the next 
10 years, which include targets for 2030 
of recycling 65% of municipal waste, 
recycling 75% of packaging waste and 
reducing landfill to a maximum of 10% of 
municipal waste. 

The circular economy is a crucial aspect 
of the European Green Deal, which 
involves an aim to minimise waste 
and use of resources, with the value 
of products and materials maintained 
for as long as possible. This framework 
attempts to limit environmental damage 
through efficiency, smart design, and 
comprehensive recycling and re-use of 
a product to create further value. 

It is this framework that is informing 
the Irish Waste Action Plan. The Plan 
itself contains over 200 measures 
across various areas including 

plastics and packaging, construction 
and demolition, extended producer 
responsibility, waste enforcement, 
green public procurement, municipal 
(household and commercial) waste, 
food waste, consumer protection and 
textiles. The impact of the Plan on 
various industries remains to be seen 
but there can be little doubt that there 
will be seismic shifts in how waste is 
managed over the coming years as the 
Plan is implemented.

‘Substitute consent’ procedure 
found to breach EU Directive

This year also saw a Supreme Court 
decision confirming that provisions 
of Irish planning legislation are 
inconsistent with EU law. An Taisce v. 
An Bord Pleanála [2020] IESC 39 was an 
action claiming that certain provisions 
of the Planning and Development 
Act 2000 – which put in place a 
‘substitute consent’ procedure – were 
not in line with the requirements of 
the Environmental Impact Assessment 
Directive (the Directive). Substitute 
consent allows applicants ‘in 
exceptional circumstances’ to make a 
retrospective application for a project 
that should have had an Environmental 
Impact Assessment (EIA) carried out 
before planning but did not (in a similar 
vein to retention planning permission).

The Supreme Court made a declaration 
that the ‘substitute consent’ procedure 
is inconsistent with the Directive on 
the basis that it permitted the consent 
to be granted in the absence of an 
EIA. The Court also held that another 
provision of Irish planning legislation 
was inconsistent with the Directive, 
because it provided for a ‘two-stage’ 
process, but did not allow for public 
participation at the first ‘leave’ stage, as 
required in the Directive. The Directive 
requires that members of the public be 
afforded an opportunity to participate 
and make submissions on an application 
for substitute consent. The Court held 
that the first step in the process under 
the legislation, whereby the developer 

The Climate Action 
and Low Carbon 
Development Bill 2020 
has the potential to 
change the nation’s 
relationship to the 
environment.
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LOOKING AHEAD

2021 will see the detail of Ireland’s 
plan to tackle Climate Change 
come to light and it will be 
interesting to see exactly how the 
Government will implement the 
changes needed to meet EU goals 
on reducing emissions and creating 
a sustainable circular economy.

There is also some potential for a 
dedicated division of the Irish High 
Court being devised to deal with 
Planning and Environmental Law. 
Originally a Green Party election 
commitment, the creation of such 
a court within the current court 
structure would be a significant 
development in this area. Such a 
practice already operates in other 
jurisdictions, where specialised 
environmental courts deal 
exclusively with legal disputes with 
an environmental dimension.

Following the Supreme Court 
decision, stakeholders will be 
awaiting the introduction of new 
statutory procedures to replace 
those deemed inconsistent with the 
EIA Directive. We also continue to 
observe the strategic infrastructure 
development list, which affords 
a welcome fast-track procedure 
for developments deemed to be 
of strategic economic or social 
importance.

During the initial onset of the COVID-19 pandemic, the planning and 
development system was listed as a ‘vital public service function’ in serious 
danger of being adversely impacted. The Emergency Measures in the Public 
Interest (COVID-19) Act 2020 permitted certain time periods in planning and 
building legislation to be disregarded. This meant that there was no obligation 
on parties who had deadlines to meet under the Planning and Development 
Acts to do so due to the emergency nature of the pandemic until such a time 
as the emergency measures were disengaged. As we now enter the second 
wave of the pandemic, the mechanism to temporarily freeze time limits is a 
tool which may be employed again.

One unexpected impact of the pandemic has been that, due to less 
frequent travel and industry emissions, there has been a lessening of 
harmful pollutants in the atmosphere since March. In terms of completing 
environmental assessments, including background air quality, noise levels and 
traffic movements, COVID-19 will influence the timing and content of studies 
going forward.

Focus on

Coronavirus
COVID-19

applies to An Bord Pleanála for ‘leave 
to apply’ for substitute consent, did 
not satisfy the requirements of the 
Directive.

The State must now replace the 
statutory procedure with one that 
aligns more closely with the ‘public 
participation’ element of the Directive. 
Since the process has been found to 

be legally invalid, all applications for 
substitute consent will have to be 
withdrawn until a new method has 
been finalised. The case has caused 
confusion and added an extra layer 
of difficulty to an already complicated 
process. 2021 will hopefully bring some 
much needed clarity to this part of 
planning law.
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Ciaran Joyce
Knowledge Lawyer,  
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Ciaran is a qualified barrister with 
over seven years’ experience of 
litigation and dispute resolution 
across a variety of departments 
in the District, Circuit and High 
courts. He also served as Executive 
Legal Officer of the Court of 
Appeal before joining ALG in 2016.

As a Knowledge Lawyer, Ciaran 
supports the Firm’s lawyers and 
clients by providing updates on 
key legal developments such as 
important jurisprudence, relevant 
upcoming legislative changes and 
international legal trends which 
may impact on the business of 
clients. He also delivers training 
and produces briefings for clients.
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AT A GLANCE

The Irish Finance market has been 
significantly affected by COVID-19 
during 2020. Several key legislative 
and regulatory responses have 
been adopted at domestic and 
European level. Most of these have 
been aimed at facilitating access 
to finance, relieving regulatory 
burdens on financial intermediaries 
and protecting struggling 
borrowers. 

On the non-COVID front, 2020 has 
seen developments necessitated 
by Brexit in securities settlement, 
with further legislation on this 
due to be adopted by year-
end.  Requirements regarding 
notification of certain fixed 
security interests to Revenue 
were extended.  DAC6 reporting 
has become effective (although 
reporting deadlines have been 
extended). And on the debt capital 
markets front, reporting templates 
have been adopted under the 
Securitisation Regulation, and 
amending delegated regulations 
have entered into force pursuant to 
the Prospectus Regulation.

COVID-19 DEVELOPMENTS

Central Bank of Ireland (CBI)

In March, the CBI announced that it 
was fully releasing the Counter Cyclical 
Capital Buffer (CCyB) required to be 
held by regulated banks (at 1% of 
their Irish risk-weighted exposures, 
effective since 5 July 2019), in an effort 
to boost credit and provide support 
to businesses, households and the 
economy affected by the pandemic. 
In September, the CBI confirmed the 
CCyB would be maintained at 0% and 
made it clear that no increase in the 
CCyB rate will be announced prior to 
Q1 of 2021 at the earliest.  

European Central Bank (ECB) 

In March, the ECB announced a new 
temporary asset purchase programme 
of private and public sector securities, 
with an overall envelope of €750 billion 
(the Pandemic Emergency Purchase 
Programme, or PEPP). Effectively a 
quantitative easing programme, the ECB 
has been using these funds to buy up 
corporate and government debt in the 
hopes of keeping economies within the 
EU afloat and keeping liquidity flowing.  
This envelope was increased by a further 
€600 billion in June. Purchases under 
the PEPP can be made until at least the 
end of June 2021 and maturing principal 
payments from securities purchased 
under the PEPP will be reinvested until at 
least the end of 2022.

In April, the ECB also decided on a 
number of modifications to the terms 
and conditions of its targeted longer-
term refinancing operations (TLTRO III), 
in order to further support the provision 
of credit to households and firms. The 

ECB also announced a new series of 
seven additional longer-term refinancing 
operations, called pandemic emergency 
longer-term refinancing operations 
(PELTROs), aimed at providing liquidity 
support to the euro area financial system.

Loan Repayment Moratoria

In March, Irish retail banks (together with 
non-bank lenders, specialist lenders and 
credit servicing firms operating in Ireland) 
agreed to offer payment breaks of up to 
three months to customers affected by 
COVID-19 on their mortgages and other 
loans. This was extended to six months at 
the end of April.  

Also in April, the European Banking 
Authority (EBA) published Guidelines 
on the treatment of loans subject to 
public and private moratoria adopted 
due to COVID-19 and applied before 
30 June. The aim of these Guidelines 
was to clarify the requirements that 
such moratoria must fulfil in order 
to avoid the underlying exposures 
being classified as in forbearance or 
as defaulted (which would result in 
adverse knock-on capital requirements 
consequences, for example). In June, 
the application date of the Guidelines 
was extended to 30 September, 
enabling all payment holidays granted 
under eligible payment moratoria prior 
to 30 September to benefit from this 
more favourable regulatory treatment. 
Any borrowers granted payment 
moratoria after 30 September would 
see their loans classified on a case-
by-case basis according to the usual 
prudential framework.  

Domestic & European Legislation

 � Credit Guarantee (Amendment) 
Act 2020: Commenced on 11 

07 Finance  
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August, the Act paved the way for 
the establishment of a COVID-19 
related credit guarantee scheme 
(CGS) to be made available to certain 
borrowers under the terms of the 
(amended) Credit Guarantee Act 
2012. That scheme was published 
on 2 September and is designed to 
support additional lending to viable 
but vulnerable microenterprises, 
up to small mid-caps with not more 
than 499 employees, to enable 
them to access credit that might not 
otherwise be available to them. The 
CGS provides lenders with an 80% 
State guarantee on finance provided 
to such eligible businesses, with 
discounted interest rates reflecting 
the benefit of the State guarantee 
to the lender.  The CGS is available 
through participating finance 
providers until the 30 June 2021.

 � Companies (Miscellaneous 
Provisions) (COVID-19) Act 2020: 
While this Act, which makes 
temporary amendments to the 
Companies Act 2014, is discussed in 
greater detail on page 20, changes 
of particular note for Finance 
parties include (i) an amendment 
to allow for easier execution during 
the ‘interim period’ of documents 
under seal (facilitating execution of 
such documents by way of multiple 
counterparts), (ii) the extension of 
the maximum protection period 
from creditors, in the case of 
examinership, from 100 days to 150 
days, and (iii) the raising of the debt 
threshold for the commencement 
of a winding up (or for the 
appointment of an examiner) by a 
court to €50,000 for both individual 
and aggregate debt.

 � Residential Tenancies Acts: 
Legislation was introduced to 
provide additional protections for 
residential tenants affected by 
COVID-19. These include temporary 
prohibitions on terminations of 
tenancies and increases in rent in 
certain circumstances during certain 
‘emergency periods’. Finance parties 

should be aware of these (and other) 
enhanced tenant protections from 
an investment, credit servicing and 
enforcement perspective. See the 
Property article on page 58 for more 
details. 

 � Personal Insolvency (Amendment) 
(No. 1) Bill 2020: This Bill will 
remove obstacles in accessing 
the protection of the Personal 
Insolvency Acts and will help 
borrowers at risk of losing their 
homes due to the pandemic. Since 
2015, insolvent homeowners 
who were struggling to pay their 
mortgage arrears have had the right 
to seek review by a court, if their 
mortgage lender or other creditors 
refuse a reasonable proposal for a 
personal insolvency arrangement. 
But the home mortgage arrears 
had to have arisen before 1 January 
2015. The Bill will remove this 
qualifying condition. Amongst 
other amendments, the Bill will 
also allow an additional extension 
of the ‘protective certificate’ 
(the court protection period for 
the debtor which allows the 
personal insolvency practitioner 
to put together a debt restructure 
package that creditors can agree) in 
exceptional circumstances arising 
from COVID-19.

 � Capital Markets Recovery Package: 
In July, the European Commission 
adopted a Capital Markets Recovery 
Package, as part of its overall 
coronavirus recovery strategy. 
Amongst other changes, the proposals 
include (i) targeted amendments to 
the Prospectus Regulation to relieve 
pressure on financial intermediaries 
(such as commercial or investment 
banks) and (ii) improvements to 
Securitisation rules to support SME 
lending and the management of 
non-performing loans. The overall aim 
is to facilitate the use of the capital 
markets sector to support Europe’s 
recovery from the COVID-19 crisis 
and to introduce these amendments 
by the end of 2020. 

The Credit Guarantee 
Act 2020 paved the way 
for the establishment 
of a scheme to support 
additional lending to 
viable but vulnerable 
microenterprises.
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NON- COVID-19 DEVELOPMENTS

Migration of Participating 
Securities Act 2019

This Act commenced on 29 January 
2020. It establishes a legislative 
mechanism to facilitate the migration 
by operation of law, due to Brexit, 
of Irish securities from the CREST 
settlement system (operated by 
Euroclear UK & Ireland Limited (EUI)) 
based in London to another EU based 
central securities depository (CSD). 
Once the UK leaves the EU, EUI will no 
longer be able to passport its services 
into Ireland. The European Commission 
has granted a temporary equivalence 
to UK-based CSDs until March 2021, 
but the 2019 Act sets out the rules 
and obligations for participating issuers 
who decide or need to migrate to an 
EU-based CSD. See also the Brexit 
Omnibus Bill below.

The Finance Bill 2020 also proposes 
amendments to the tax code (for 
example, arrangements in relation to 
dividend withholding tax and Capital 
Gains Tax) which aim to ensure tax-
neutrality of the migration event 
pursuant to the 2019 Act.  

In addition, Euronext Brussels was 
formally designated as a market by 
Revenue for stamp duty purposes 
pursuant to Regulations adopted in 
March.  Whilst it had always been 
proposed to move from CREST to 
Euronext Brussels (operated by 
Euroclear Bank Belgium), this formal 
designation allows for an exemption 
from stamp duty on a transfer of title to 
securities to this intermediary.

Fixed Charges - Section 1001, 
Taxes Consolidation Act 1997

Lenders may become liable to Revenue 
for certain unpaid tax liabilities of an 
Irish company by reason of having 
been granted a fixed charge over that 
company’s book debts.  However, lenders 
can limit their accountability to Revenue 

to certain of those liabilities if Revenue 
is notified within 21 days that the fixed 
charge was granted.  Amended by the 
Finance Act 2019 (with effect from 22 
December 2019), Section 1001 has been 
extended to provide a clear statutory 
mechanism for a fresh notification to 
be made to Revenue (again, within 21 
days) by any transferee in the event of 
a transfer of a fixed charge on the book 
debts of an Irish company. Prior to this 
welcome amendment, it was not clear 
whether the practice which developed of 
making such a notification would grant 
the transferee (such as a loan portfolio 
purchaser or new security trustee) the 
same level of protection as the original 
lender/security holder. Interestingly, the 
Finance Bill 2020 proposes to reorganise 
this section, but no substantive changes 
to it are currently envisaged.

DAC6

In July 2018, the EU adopted an 
amending directive on administrative 
cooperation in the field of taxation 
(DAC6). DAC6 is a new EU reporting 
regime targeted at tax-motivated 
arrangements, but framed much more 
widely. Amongst other things, it requires 
lawyers, accountants, bankers and 
other intermediaries (including subject 
companies themselves) to disclose to 
their national tax authorities information 
about certain cross-border arrangements 
that display at least one of 15 different 
prescribed ‘hallmarks’. DAC6 applies to 
the designing, marketing, organising, 
making available for implementation, or 
management of the implementation of, 
a reportable cross-border arrangement 
entered into after 25 June 2018. Finance 
parties and arrangements may well 
fall within scope and thus within the 
reporting obligation.  

The reporting deadlines (which were 
due to apply from 1 July 2020) were 
extended by 6 months due to the 
pandemic (with one further 3 month 
extension possible). 
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Revenue’s DAC6 filing portal will 
open on 1 January 2021. ‘Historical’ 
reportable arrangements entered into 
between 25 June 2018 and 30 June 
2020 are reportable to the relevant 
EU member state tax authority 
by 28 February 2021. Reportable 
arrangements entered into between 
1 July 2020 and 31 December 2020 
must be reported within 30 days from 
30 January 2021. Any reportable 
arrangements entered into from 1 
January 2021 must be reported within 
30 days.

Finance parties and advisors should:

 � take steps to identify historic 
transactions that are reportable and 
who will be reporting them

 � decide which advisors/parties on 
a deal will be taking the lead for 
DAC6 analysis and reporting going 
forward, and 

 � ensure that reporting mechanisms 
are put in place to allow information 
necessary for DAC6 compliance to 
be made readily available.

The Finance Bill 2020 (due to become 
law by the end of the year) also 
proposes to make amendments to 
existing Irish legislation transposing 
DAC6 reporting obligations.  These 
include (i) clarification on reporting 
exemptions for intermediaries and (ii) 
a proposed statutory ‘white-list’ of 
arrangements which should not be 
reportable under the ‘hallmark’ relating 
to arrangements with standardised 
documents (by virtue of being 
transactions which are specifically 
provided for in Irish legislation, e.g. 
salary sacrifice arrangements). 

Securitisation Regulation - 
disclosure templates

The Securitisation Regulation establishes 
a reporting obligation (Article 7) whereby 
the originator, sponsor and issuer of 
a securitisation must make certain 
prescribed information relating to the 
securitisation available to investors, 
competent authorities and, in certain 
circumstances, to potential investors. 

Disclosure templates for this purpose 
were published in a delegated regulation, 
effective from 23 September 2020.

Prospectus Regulation - amending 
delegated regulations

Delegated regulations amending the 
existing regulations on (i) key financial 
information in the summary, publication 
of prospectuses, advertisements and 
supplements, and (ii) format, content, 
scrutiny and approval of prospectuses 
were published and entered into 
force in September, but most of the 
amendments apply retrospectively from 
21 July 2019.

ESMA also published its final Guidelines 
on disclosure requirements under the 
Prospectus Regulation in July. These 
Guidelines provide guidance to financial 
market participants regarding the 
disclosure of financial and non-financial 
information in the prospectus. 

Brexit Omnibus Bill

The Withdrawal of the United 
Kingdom from the European Union 
(Consequential Provisions) Bill 2020 
was published in September and is 
expected to become law before year 
end. It seeks to address the wide range 
of complex issues that could arise for 
citizens and businesses at the end of 
the Brexit transition period. Part 4 
provides for miscellaneous amendments 
to the Companies Act 2014, to facilitate 
the operation of a substitute securities 
settlement system compatible with 
EU law after the transition period. 
Part 9 provides for the temporary, 
ongoing and conditional designation 
of UK settlement systems, to allow the 
protection of the Settlement Finality 
Regulations 2010 to be extended to 
Irish participants in these UK based 
systems on a temporary basis and avoid 
any cliff-edge risk or market disruption 
at the end of the transition period. This 
is required for Irish firms to continue 
using the CREST settlement system 
when the UK becomes a third country. 
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Elizabeth is a senior finance 
lawyer with over ten years’ 
transactional experience, having 
worked predominantly in the 
structured finance and debt 
capital markets area.   

She became a Knowledge Lawyer 
to the Finance department in 
2018 and is responsible for 
assisting the department’s 
lawyers with technical legal 
and practical queries, delivering 
training programmes at all levels, 
managing and developing internal 
precedents, and providing 
legislative, regulatory and case 
law updates.  

Elizabeth also advises and supports 
the firm’s clients by producing 
finance related briefings, arranging 
and delivering bespoke training 
and contributing to other client 
knowledge initiatives.  

LOOKING AHEAD

Risk Free Rates reform

2021 will include more heavy lifting in relation to LIBOR and Risk Free Rates 
reform.  Much progress has been made by loan, capital and derivatives markets 
and industry bodies during 2020, but much remains to be decided. Continued 
private sector engagement and coordination with the public sector will 
become even more crucial over the course of 2021.  

While EURIBOR was authorised under the EU Benchmarks Regulation, 
allowing EU supervised entities to continue using EURIBOR for the 
foreseeable future, financial product contracts that reference EURIBOR will 
face other hurdles.  Though ESMA (which becomes EURIBOR supervisor 
in January 2022) has stated it has no plans to discontinue EURIBOR, it has 
stated one of its supervisory priorities will be to ensure the robustness 
of such contracts by including effective fallback provisions, in the event 
EURIBOR is perhaps discontinued one day. EU supervised entities are 
required under the EU Benchmarks Regulation to incorporate fallback 
provisions in their EURIBOR contracts. 

The EU Benchmarks Regulation is also expected to be amended before the end 
of 2020 (or early in 2021), to ensure an orderly cessation of LIBOR in the EU and 
to increase legal certainty around the discontinuation of this rate in relation to 
contracts involving EU parties.

Domestic outlook

The Criminal Justice (Money Laundering and Terrorist Financing) (Amendment) 
Bill 2020 will, when enacted, pave the way for secondary legislation to 
establish a central register of beneficial ownership for express trusts, as 
required by 5AMLD. Further amendments to the Personal Insolvency Acts 
are expected arising from a recent statutory review. Heads of a Limited 
Partnership Bill are currently being prepared which will modernise the 1907 
Act. And heads are also underway for a Consumer Protection (Regulation of 
Retail Credit Firms) Bill. 

2021 will see further regulatory and supervisory focus on the increase in non-
performing loans, and asset quality deterioration in general, due to COVID-19. 
And the ending of the Brexit transition period will no doubt feature in further 
legal, regulatory and societal developments next year. 

European outlook

We will continue to see much focus on the areas of Green and Sustainable 
Finance (including the establishment of an EU Green Bond Standard as part 
of the EU Green Deal), Digital Finance and the Capital Markets Union. The 
recently adopted Crowdfunding Directive and Regulation will also come into 
effect at the end of 2021.
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Consumer Protection 

Consumer Protection is front and 
centre in the Central Bank’s activities 
and the issue continues to guide the 
Tracker Mortgages Examination in 
the retail banking sector and ongoing 
supervisory engagements in the 
insurance sector. 

The Central Bank has been concerned 
about differential pricing in the motor 
and home insurance markets for some 
time and commenced a review of this 
in January 2020. Differential pricing 
in the insurance sector is defined by 
the Central Bank as a circumstance 
or practice whereby customers with 
a similar risk and cost of service are 
charged different premiums, for reasons 
other than risk or cost of service. The 
definition also includes the use of any 
modelling technique or the application 
of a non-risk adjustment during 
the pricing process which leads to 
customers with a similar risk profile and 
cost of service being charged different 
premiums. 

The Consumer Protection Outlook 
2020 published by the Central Bank 
in March sets out the consumer 
protection risks as being:

 � a lack of a consumer-focused culture
 � irresponsible unsecured lending
 � ineffective disclosure
 � poor governance and oversight of 

outsourcing arrangements
 � risks arising from information 

technology and Brexit
A review of the Consumer Protection 
Code is underway and an update is 
expected, with consultation set to take 
place in 2021. 

The Consumer Insurance Contracts 
Act 2019 was partly implemented in 
September 2020 and introduces a 
number of significant changes to how 
life and non-life insurance companies 
do business with Irish consumers. 
Consumers in this context are not 
just individuals, but also include clubs, 
charities or businesses with an annual 
turnover of less than €3m. The Act 
applies in relation to applicants for 
insurance, policyholders and claimants. 
The key changes brought about by the 
Act are: 

 � Dilution of ‘insurable interest’ 
requirement: this has been replaced 
with a requirement that the 
consumer policyholder must have 
a factual expectation of economic 
repercussions based on the loss or 
preservation of the insured matter 
(or person).

 � Right of third parties to claim: the 
Act introduces a new statutory 
entitlement for third parties to 
claim against insurers in certain 
circumstances, without first having 
to establish the liability of the 
insured party.

 � More information at renewal time: 
insurers must provide a schedule of 
information about the previous five 
years’ premiums and claims.

 � Basis of contract clauses no longer 
valid: any term in an insurance 
policy purporting to convert a pre-
contractual statement made by a 
consumer into a warranty shall be 
invalid.

 � Increased claims handling-related 
duties on the insurer.

 � Changes to insurers’ subrogation 
rights in certain specific 
circumstances.

08 Financial Regulation 
& Investigations

AT A GLANCE

Consumer protection is the number 
one priority for the Central Bank 
of Ireland and this informs the 
regulator’s ongoing emphasis on 
governance and culture. Recent 
supervisory engagements have 
also focused on decision making 
and culture in financial institutions 
with a view to examining the 
consequences for consumers. 
The Central Bank’s Individual 
Accountability Framework is 
intended to ensure a consumer-
focused culture in financial 
institutions and will be a significant 
project for financial institutions 
as they formally assign decision-
making responsibilities to key staff 
against the backdrop of significant 
administrative sanctions.

returned to consumers in 
2019 from errors notified to 
the Central Bank under the 
Consumer Protection Code

€7€744mm
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Governance

The issue of governance remains a 
priority across the financial services 
sector, with recent Central Bank 
reviews in to the governance of funds 
and diversity and inclusion in insurance 
undertakings. In the banking sector, 
the European Banking Authority 
(EBA) is consulting on updated 
internal governance guidelines to be 
implemented in June 2021. 

An interesting feature of these EBA 
guidelines is the inclusion of some 
key regulatory priorities as specific 
governance requirements. For example, 
anti-money laundering and counter 
financing of terrorism (AML/CFT) is one 
such priority and the new guidelines 
require the assignment of compliance 
with AML/CFT requirements to a 
member of the management body.

Another regulatory priority is 
sustainable finance and the new 
EBA guidelines will require boards 
to consider environmental, social 
and governance risks when setting, 
approving and overseeing business 
strategy, risk strategy, distributions of 
capital, liquidity targets, remuneration 
policy, suitability assessments, culture 
and values, reporting and compliance.

Diversity and inclusion is also 
embedded in governance requirements 
under the new EBA guidelines, with 
boards being required to have policies 
in place to prevent discrimination of 
staff based on gender, race, colour, 
ethnic or social origin, genetic features, 
religion, belief, property, birth, disability, 
age or sexual orientation. Measures 
should also be implemented to ensure 
equal opportunities for all genders 
and to improve the representation of 
women at management level.

Individual accountability

The Central Bank’s Individual 
Accountability Framework is a proposal 
that will assign conduct standards to all 

who work in financial services. There 
will also be additional accountability 
measures for those in senior executive 
positions – this is the Senior Executive 
Accountability Regime (SEAR).

The result of SEAR will be to require 
senior management to take all 
reasonable steps to ensure that the 
business of the firm for which they are 
responsible is controlled effectively, 
complies with regulatory requirements 
and, if delegated, is delegated to an 
appropriate person and is overseen. 
The implementation of the Individual 
Accountability Framework will be 
a significant project for financial 
institutions to implement, and will 
involve multiple limbs of business – 
compliance, HR and the affected senior 
managers individually. 

Another aspect of the Individual 
Accountability Framework is the 
proposal to remove the requirement 
that an individual participated in 
the firm’s breach in an enforcement 
case. The proposals also include 
enhancements to the existing Fitness 
and Probity regime.

The Government’s Legislative 
Programme indicates that these 
proposals are currently undergoing pre-
legislative scrutiny. We can expect the 
publication of draft Heads of Bill and 
a consultation process which will be 
important for firms to consider and to 
feed in to. We saw in the UK that there 
were significant changes to proposals 
following industry submissions, 
particularly around the inclusion of 
non-executive directors in the regime. 

Regulatory activity

The Central Bank priorities for 2020 
focus mainly on consumer protection, 
funds supervision and progressing 
a new Individual Accountability 
Framework. Several enforcement 
settlements this year under the 
Administrative Sanctions Procedure 
(ASP) have reflected these priorities. 

New EBA Guidelines will 
require boards to consider 
environmental, social and 
governance risks.
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There have also been a number of 
settlements of historic cases which had 
been the subject of Inquiry and High 
Court challenges. Other enforcement 
settlements involved issues of the 
governance of regulatory reporting, 
managing cyber fraud in an investment 
firm and individual accountability for 
persons concerned in the management of 
regulated financial services providers. 

Enforcement actions following the 
November 2019 publication of 
the Central Bank’s ASP Sanctions 
Guidance have provided greater detail 
on the aggravating and mitigating 
factors considered relevant to the 
penalty imposed. This is a welcome 
development, particularly as the 
regulator has been imposing very 
significant fines of up to 10% of annual 
turnover or €10m, whichever is greater.

Themed inspections of regulated 
financial services providers have 
focused on cybersecurity risk 
management, differential pricing in 
insurers, appropriateness requirements 
under the second Markets in Financial 
Instruments Directive (MiFID), 
governance in the funds sector and 
diversity and inclusion in insurers. 

FSPO complaints

The Financial Services and Pensions 
Ombudsman (FSPO) has published 
two volumes of its Digest of Legally 
Binding Decisions in 2020. There 
were complaints against insurers 
and complaints about the taxation of 
pensions. Other decisions related to 
tracker mortgages and wider banking 
issues such as application of interest 
rates and account closures. The 
decisions on tracker mortgages were 
the subject of much analysis, with 
one decision by the FSPO directing 
the restoration of a tracker mortgage 
interest rate to a complainant currently 
the subject of a High Court appeal. 

Investment Firms Directive and 
Investment Firms Regulation

Investment firms are gearing up for 
the implementation of the Investment 
Firms Directive and Investment Firms 
Regulation (IFD and IFR) in June 
2021, which will see a new prudential 
framework for investment firms 
currently authorised under MiFID. 

The new framework will allow for 
differentiated regulation of investment 
firms depending on their classification, 
with higher impact investment firms 
being subjected to more intensive 
regulation. The degree of regulation will 
depend on the firm’s particular business 
activity, risk profile and structure, which 
in turn dictates their new prudential 
class. Once implemented, a relatively 
small number of investment firms 
will be subject to the same prudential 
requirements that are applied to banks. 
The remaining investment firms will be 
subject to a harmonised, and for some an 
enhanced, set of prudential requirements.

The EBA has launched a detailed 
workplan involving a series of 
consultations on the implementation of 
IFD/IFR, to which interested parties will 
be keen to contribute. 

Related party lending

Included in the EBA’s Internal 
Governance Guidelines, currently under 
consultation, are new requirements in 
respect of lending to related parties. 
The updated Guidelines, when 
implemented, will capture loans and 
other transactions with members of 
the management body of a credit 
institution. A framework must be 
in place to address such loans and 
transactions, including limits and an 
approval process ensuring transactions 
are conducted at arm’s length. 

Relevant transactions must be the subject 
of oversight and there must be an internal 
assessment procedure, including a pre-
loan risk assessment. Particulars of the 
transaction must be recorded. Guidelines 

Themed inspections 
of regulated financial 
service providers have 
focused on cybersecurity 
risk management, 
differential pricing in 
insurers and governance 
in the funds sector. 
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must be in place for the management 
of any conflicts of interest arising from 
relevant transactions.

As the impending Guidelines go further 
than the existing ones, it is possible 
that the Central Bank will revise their 
current Code of Practice on Lending to 
Related Parties.

Crypto-assets 

In its consultation launched in late 2019, 
the European Commission observed 
that there is an absence of a common 
definition and a cohesive legislative 
framework for crypto-assets. The 
Commission’s work programme for 2020 
addresses these issues and includes 
initiatives to make digital finance more 
robust against cyber-attacks.

The Central Bank has responded to the 

consultation stating that a harmonised 
approach to the regulation of crypto-
assets at an EU level would be best and 
that any definitions within the money 
laundering/terrorist financing domain 
should align with those already adopted 
by the Financial Action Task Force. 

The Central Bank also stated its belief 
that the issuance of currency should 
remain under its remit and that the 
private issuance of ‘stablecoins’ should 
be prohibited. The Central Bank 
expressed its support for innovation 
that increases the efficiency of financial 
services to consumers, but only if it 
reaches the high standards and controls 
that protect consumers and underpin 
the integrity of the financial system. 
It urged caution in respect of any 
regulatory changes imposed that would 
unintentionally diminish security or 
consumer protections. 

By dramatically curtailing many economic activities in Ireland and across 
the world, COVID-19 has had significant consequences for consumers and 
financial service providers. 

Credit institutions have agreed to continue providing capital and offering 
forbearance to consumers to assist them to ride out the crisis and have been 
assisted in this regard by the release of the counter cyclical capital buffer.

In the markets arena, firms were required to uphold certain short selling bans 
in some European jurisdictions. 

Payment services providers moved to increase contactless payment limits to 
minimise cash handling by consumers and retail staff.

Insurers have also been impacted heavily with an increase in claims from 
disappointed holiday makers, high levels of claims from business customers 
for business interruption cover and related pressure from regulators, media 
and shareholders. 

Across these sectors, regulators have set expectations in relation to the 
payment of dividends and variable remuneration for staff at this time. 

Focus on

Coronavirus
COVID-19
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Sinéad Prunty
Knowledge Lawyer,  
Financial Regulation

A qualified barrister, Sinéad 
has over ten years’ experience 
working in white collar crime, 
privilege and judicial review. 
Sinéad joined us in 2019 from 
the Enforcement and Anti-Money 
Laundering Directorate of the 
Central Bank of Ireland and 
specialises in financial regulation 
and the Administrative Sanctions 
Procedure.

She supports the Financial 
Regulation and Investigations team 
and clients by providing updates on 
legal and regulatory developments 
and their implications. 

Sinéad previously lectured post-
graduate legal students on criminal 
law and the law of evidence and now 
writes extensively on all aspects of 
financial regulation and enforcement 
and delivers bespoke training to 
clients and colleagues.

LOOKING AHEAD

Consumer protection will continue 
to shape regulatory engagements, 
with a strong focus on how financial 
institutions make decisions that 
impact their customers. The 
Central Bank has emphasised 
that a consumer-focused culture 
in financial institutions is key to 
consumer protection. 

The regulator has identified 
diversity and inclusion as elements 
of a sound culture and this will be 
the subject of ongoing focus for 
financial institutions.

The resolution of business 
interruption insurance disputes is 
certain to occupy regulators, insurers 
and consumers going forward.

Implementation of the Central 
Bank’s Individual Accountability 
Framework will be another 
significant project for in-scope 
financial institutions. This will 
involve an enhanced focus on 
decision making processes within 
financial institutions and the 
assignment of responsibilities to 
key staff. 
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Litigation & 
Dispute Resolution

AT A GLANCE

The courts have attempted 
to keep the wheels of justice 
in motion despite COVID-19 
restrictions, initially prioritising 
urgent applications and gradually 
expanding to a broader range of 
court work, on a mixed remote and 
in-person basis.

The Supreme Court revisited the 
core test of the imposition of a duty 
of care in negligence in UCC v ESB.

The Superior Courts have also 
addressed the impact of settlement 
with one concurrent wrongdoer on 
the liability of another wrongdoer in 
the Defender case, which involved a 
Ponzi scheme effected by a Bernard 
Madoff investment company.

The provisions of the Defamation 
Act 2009 that were designed to 
address the issue of excessive 
awards of damages were tested 
and found wanting.

The Civil Law and Criminal Law 
(Miscellaneous Provisions) Act 
has introduced the concept of 
a Statement of Truth and has 
reformed the ‘Rule against Hearsay’ 
to allow the admission of business 
records in certain circumstances.

Duty of Care

In UCC v ESB [2020] IESC 38, the 
Supreme Court had to determine 
whether the defendant owed the 
plaintiff a duty of care to avoid causing 
it harm through the way in which it 
managed the dam facility at Iniscarra in 
Cork during a period of flooding. 

In coming to its conclusion, the Court 
addressed the classic statement of the 
test for the imposition of a duty of care 
in novel circumstances, as articulated 
by Keane CJ in 2001 in Glencar 
Explorations v Mayo County Council. It 
noted that the addition of the question 
of whether it is ‘just and equitable’ 
to impose a duty is not necessarily of 
great assistance, given the absence of 
reference points for the assessment of 
justice and equity. 

The Court ultimately determined 
that, because ESB had a ‘special and 
substantial’ level of control that would 
allow it to prevent or reduce harm 
arising from a flood danger, it owed 
landowners and occupiers downstream 
a duty to do so. 

This is the first liberalisation of the 
test to be applied in novel duty of 
care cases since Ward v McMaster in 
1985, and may represent a shift in the 
mindset of the Supreme Court on the 
issue of negligence.

Concurrent Wrongdoers

In Defender Ltd v HSBC France [2020] 
IESC 37, the Supreme Court held that 
the High Court had been incorrect in 
determining at a preliminary stage that 
the only possible apportionment of 
blame for losses caused by concurrent 
wrongdoers, where one defendant is 

liable in fraud and another defendant is 
liable only in negligence, is 100% fraud, 
0% negligence. 

The Supreme Court held that 
although such an apportionment of 
blame remained possible, it was not 
appropriate in the absence of a full trial. 
The Court noted that case management 
tools should not be used at the expense 
of the full and fair ventilation of the 
legal and factual issues. 

The Supreme Court specifically 
declined to address the issue of the 
constitutionality of the Civil Liability 
Act 1961 and determined that it would 
only be appropriate to do so if the 
defendant is found to be negligent and 
liable to the plaintiff for an amount that 
is less than the shortfall in the plaintiff’s 
recovery of losses from the concurrent 
wrongdoer, with whom the plaintiff 
had previously reached settlement (the 
‘Madoff Trustee’). 

As such, the decision has not provided 
full clarity on the issue of the potential 
impact of settlement with one of 
several concurrent wrongdoers, but it is 
hoped that the resolution of the matter 
at trial will provide further clarity.

Defamation

In Higgins v Irish Aviation Authority [2020] 
IECA 157, the Court of Appeal reduced 
an award of damages made by a jury in 
a defamation action from €387,000 to 
€76,500 – a reduction of 80%. 

The decision was significant in that 
the jury award had been made under 
the provisions of the Defamation Act 
2009 and the jury had been provided 
with guidance on previous defamation 
awards made by the Court of Appeal 
and Supreme Court. 
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The statutory regime which allowed 
for the provision of this guidance was 
introduced specifically to address 
the problem of excessive jury awards 
in defamation cases (such as in the 
landmark judgment of Kinsella v 
Kenmare Resources). However, in this 
instance, the regime must be seen to 
have failed in that regard. 

The Court also found that the 
defendant should receive a 10% 
discount on the overall award, on 
the basis that it had made an offer of 
amends. This discount was fixed at the 
lowest end of the 10-50% discount 
contemplated by the 2009 Act for 
such an offer and this minimalist 
approach, combined with the continued 
involvement of a jury in assessment of 
damages (as mandated by the Supreme 
Court), has the potential to blunt much 
of the intended impact of the reforms 
within the Act. 

Security for Costs

In Quinn Insurance Limited 
(Under Administration) v 
PricewaterhouseCoopers [2020] IECA 
109, the Court of Appeal overturned 
the High Court’s refusal to order 
security for costs against the plaintiff. 
That refusal was reached largely on 
the basis of exceptional circumstances, 
insofar as there is a public interest 
in determining the reasons for the 
plaintiff’s collapse. 

Although the Court of Appeal agreed 
with the High Court’s conclusion that, if 
the defendant had fulfilled its regulatory 
and contractual duties, the plaintiff 
might have been in a position to meet 
a future adverse costs order and thus 
had established a prima facie case that 
its inability to meet such an order was 
due to the actions of the defendant, the 
court noted that its statutory discretion 
mandated that it find the balance of 
justice between the parties. 

In the circumstances, therefore, the 
Court considered that the fact that 
the plaintiff had financial backing for 

its own costs, benefited from limited 
liability, and would be able to continue 
the litigation regardless of whether 
security was ordered, meant that 
the balance of justice lay in granting 
security for costs. 

The Court also found that the case was 
private, commercial litigation and did 
not meet the heavy burden of raising 
issues of exceptional public importance. 
It distinguished the concept of public 
importance in this context from the 
test applied by the Supreme Court in 
determining whether to hear an appeal, 
noting that the Supreme Court’s test is 
focused on whether there is a general 
public benefit in the relevant legal 
principles being clarified. 

Summary Judgment 

The High Court provided further 
guidance on how pleadings in 
applications for summary judgment 
must be pleaded in order to be deemed 
sufficiently particularised in light of the 
Supreme Court’s decision last year in 
Bank of Ireland v O’Malley. 

In Havbell DAC v Harris [2020] IEHC 
147, the High Court confirmed that a 
debt must be fully specified in pleadings, 
or in identified documents referred to 
in the pleadings, and is not a matter for 
evidence to be dealt with at a later stage 
after the exchange of pleadings. 

The Court held that the particulars of 
debt must put the debtor in a position 
where they may see where a mistake 
may have been made, or where interest 
may have been overcharged. It found 
that an opening balance dated at the 
point where the plaintiff acquired a 
loan, rather than the date at which the 
amount was originally loaned, was not 
sufficient to fulfil the requirements for a 
grant of summary judgment.

Confidentiality Rings

The Court of Appeal also provided 
welcome certainty on the concept of 
confidentiality rings in discovery. In 

The continued 
involvement of a jury in 
assessment of damages, 
among other factors, has 
the potential to blunt 
the intended impact of 
the reforms within the 
Defamation Act 2009.
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The Courts’ Service and Judiciary moved quickly to ensure the continuation 
of the fundamental aspects of the administration of justice. Facilities were 
put in place to ensure that urgent injunctions and judicial review cases would 
continue to be heard. The courts facilitated the application for consent 
adjournments and for the provision of judgments electronically. Practice 
Directions governing the provisions of court books and books of authority 
were amended to reflect the new reality.

Courts were willing to embrace hybrid methodologies, with legal teams 
appearing remotely before a judge sitting in court. This flexibility was also 
demonstrated when the judiciary indicated a willingness to embrace a range 
of remote hearing technology, allowing parties to litigation to consider which 
platform best addresses the needs inherent in a particular case.

Although a level of case backlog is inevitable, there has been an increased 
willingness by parties to litigation to consider resolution through mediation 
and settlement, which we anticipate will mitigate some delays.

Focus on

Coronavirus
COVID-19

LOOKING AHEAD

The Supreme Court has granted 
leave to appeal to the plaintiffs in 
Cantrell v AIB [2020] IESCDET 69. 
It is anticipated that a final decision 
in this matter will settle the 
ongoing uncertainty as to when a 
cause of action can be said to have 
accrued in cases where a party did 
not become aware that they had 
suffered damage for a substantial 
period after the alleged wrongful 
act had been committed.

The Supreme Court’s last 
significant judgment on this issue, 
Brandley v Deane, determined that 
a cause of action has accrued in 
tort when damage is ‘manifest’. It is 
hoped that the outcome of Cantrell 
v AIB will give long-awaited clarity 
and definition to this term.

Goode Concrete v CRH [2020] IECA 56, 
the Court upheld the permissibility of a 
discovery process whereby only certain 
individuals are granted permission to 
view documents that are confidential, 
and those documents and information 
obtained remain confidential. 

The Court approved the arrangement 
on the basis that it wanted to avoid 
a situation where a party is forced 
to hand over commercially sensitive 
information to a competitor who, 
having been granted access, cannot 
find any illegality to support its claim, 
but obtains data that allows it to 
achieve increased market share ahead 
of its competitor. 

The decision represents a pragmatic 
approach to maintaining fairness 
within both the court process and the 
business market.

Statutory Reforms

The reforms introduced by the Civil 
Law and Criminal Law (Miscellaneous 
Provisions) Act 2020 bring Irish civil 
procedure more in line with criminal 
law practice, with the approach taken 
to banking records introduced into 
evidence and with the rules of evidence 
in other common law jurisdictions. The 
Act places the remote administration of 
justice on a statutory footing and also 
makes provision for the admissibility of 
business records without the necessity of 
a witness to prove them in civil litigation. 

To date, the admission of such records 
was prohibited by the ‘Rule against 
Hearsay’, which has been the subject 
of judicial criticism. Parties intending to 
introduce business records as evidence 
in civil proceedings must first notify the 

other party of their intention, who may 
then object by delivering a notice of 
objection. The credibility of the course 
of the records may also be challenged, 
including by presenting evidence of 
contradictory statements. 

Significantly, the 2020 Act has also 
made provision for court rules to 
be amended to allow for the use of 
Statements of Truth. The option to 
provide written evidence without 
attending in person before a person 
authorised to administer an oath will 
have practical and logistical advantages 
for litigants, and will obviate the need 
for those providing written evidence to 
court to make a religious oath or solemn 
affirmation. It is anticipated that the 
Rules Committees will consider such 
amendments in 2021.

Knowledge Annual Report 2020  
Litigation & Dispute Resolution

56



Helen O’Connor
Knowledge Lawyer,
Litigation & Dispute Resolution

Helen joined the Knowledge 
team in 2019. She is a qualified 
barrister with over ten years’ 
experience in commercial 
litigation in the Circuit and High 
courts. Helen was a part-time 
lecturer on the Bachelor of Civil 
Law programme at UCC for over 
eight years and a guest lecturer at 
Université Paris Ouest X, where 
she lectured on the bilingual 
masters’ programme.

As a Knowledge Lawyer, Helen 
supports the Firm’s lawyers and 
clients by providing updates on 
key legal developments, as well 
as European and international 
trends. She also contributes to 
the firm’s Knowledge publications 
and provides briefings and 
training to clients.
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AT A GLANCE

The Irish real estate landscape in 
2020 has unquestionably been 
dominated by COVID-19 and the 
Government’s responses to it. 
The Government has been slow 
to interfere with the contractual 
position under commercial leases, 
with the only intervention being 
the introduction of a voluntary 
code of conduct relating to rent. 
However, it has taken multiple 
steps with a view to protecting 
those residential tenants negatively 
impacted by the economic 
situation. In this year’s report we 
will reflect on how COVID-19 
has impacted on Irish real estate 
dealings, alongside some other 
developments which are underway.

COVID-19 DEVELOPMENTS

Code of Conduct

October saw the introduction of the 
Code of Conduct between Landlords 
and Tenants for Commercial Rents (the 
Code). This is a voluntary code developed 
by the Department of Business, 
Enterprise and Innovation following 
consultation with key stakeholders 
representing both landlords and tenants. 
It applies to all commercial tenancies 
‘seriously negatively impacted by the 
COVID-19 crisis’ and is intended to offer 
a framework for landlord and tenant 
negotiations in light of the market 
changes brought about by the pandemic.

The Code sets out the following over-
arching principles for negotiations 
between landlords and tenants:

 � Both parties should act 
reasonably, swiftly, transparently 
and in good faith, recognising the 
impact of COVID-19, in order to 
identify and implement mutually 
beneficial solutions.

 � Both parties should endeavour to 
assist each other in dealings with 
other stakeholders (e.g. banks, 
utility companies and state bodies) 
to help manage the consequences 
of COVID-19.

The Code stresses that tenants should 
meet their financial obligations under 
their lease where they reasonably 
can, considering their own scale of 
operations and their ability to trade 
(including by other means). However, 
tenants experiencing temporary, 
significant financial hardship as a result 
of the impact of COVID-19 should 
request assistance from their landlords. 

Landlords should be willing to 
consider a reasonable case for 
temporary concessions where 
possible, having regard to their own 
financial responsibilities. Any refusal 
should clearly outline a reasonable 
explanation of the landlord’s decision, 
taking into account information 
provided by the tenant.

The Code provides some non-
exhaustive suggestions of new 
arrangements that could be entered 
into where a landlord is in a position 
to provide concessions. The main 
thrust of the document concerns rent. 
However, there is an acknowledgement 
that service charge and insurance 
contributions may also be a point 
of contention, with a number of 
suggestions being made around how 
this may be dealt with in practice. Both 
parties are encouraged to engage with 
their lenders to seek flexible assistance 
in relation to their existing finance 
arrangements, where necessary. 

The Code is due to expire on 31 July 
2021, although the Government has 
indicated that it will keep it under 
review and may extend or replace it.

Outside of the Code, the Government 
has not intervened in the operation of 
commercial tenancies, which continue 
to be governed by the terms of the 
relevant lease. Unlike the position 
in the UK, there is no moratorium 
on terminations and the law of 
forfeiture operates as normal across all 
commercial tenancies.

Property10
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The Government made 
several interventions with 
a view to minimising the 
impact of the pandemic on 
residential tenants.

Residential Tenancies

The Government has taken a very 
different approach with residential 
tenancies, making several interventions 
during the course of the year with a view 
to minimising the impact of the pandemic 
on residential tenants. Many of these 
expired at the end of July, such that the 
only tenant protections arising directly 
from the COVID-19 crisis which are 
currently in force are as follows:

1. Termination for non-payment of rent

The first set of protections apply 
where a landlord seeks to terminate a 
tenancy on the ground of non-payment 
of rent. In such circumstances, during 
the period from 1 August 2020 to 10 
January 2021, the following protections 
are available to certain tenants:

i. The notice period for termination is 
extended from 28 days to 90 days.

ii. A notice of termination cannot 
specify a termination date earlier 
than 11 January 2021 – in other 
words, the landlord cannot require 
the tenant to deliver vacant 
possession before 11 January 2021.

In order to avail of these protections, a 
tenant must make a declaration to the 
Residential Tenancies Board (the RTB) 
to the effect that they are:

 � unable to comply with their 
obligations to pay rent because 
they were/are temporarily out of 
work due to having contracted 
COVID-19, without entitlement to 
be paid by their employer, or

 � in receipt of (or entitled to 
receive) the temporary wage 
subsidy or other payments made 
out of public moneys for the 
purpose of alleviating financial 
hardship resulting from the loss of 
employment caused by COVID-19, 
including rent supplement or 
supplementary welfare allowance,

and, as a result, there is a significant risk 
that their tenancy will be terminated by 
the landlord.

It is important to note that, if a tenant 
makes such a declaration, they are 
also protected from any review of rent 
for the period up to and including 10 
January 2021.

There is no provision under the legislation 
for the extension of these provisions 
beyond 10 January, which would, as a 
result, require further legislation.

2. Termination during Level 5 
restrictions

The other protections for residential 
tenants were introduced in October. 
The Residential Tenancies (Extension 
of Eviction Ban) Act 2020 provides for 
a moratorium on the termination of 
residential tenancies for the duration 
of any period in respect of which 
regulations are passed imposing 
restrictions on travel outside a 5km 
radius of a person’s place of residence 
(defined as an Emergency Period).

Unlike the moratorium that expired 
at the end of July, there is no 
prohibition on the serving of a notice 
of termination during the Emergency 
Period. Instead, the termination 
date must be pushed out in such 
circumstances. Effectively there is a 
pause on the notice period for the 
duration of the Emergency Period, plus 
an additional 10 days added on to the 
end of the notice period. Any second or 
subsequent Emergency Period affecting 
a notice of termination is to be included 
as appropriate in calculating the revised 
termination date.

These provisions do not apply:

 � where the notice of termination 
is being served on the grounds of 
the tenant’s anti-social behaviour, 
the tenant acting in such a way 
as to invalidate the insurance of 
the property, the tenant using 
the property for non-residential 
purposes or the tenant acting in 
such a way as to threaten the fabric 
of the building; or
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 � supermarkets with a floor area 
greater than 500m2

 � data centres

 � windfarms

 � banks and building societies

 � pharmaceutical manufacturing

 � computer/technology/electronic 
manufacturing

The waiver is in recognition of the fact 
that not only have many ratepayers 
been forced to close businesses due 
to public health requirements, but 
many others who remained open 
have suffered significant reductions 
in turnover. The rationale for the 
exclusion of certain categories of 
ratepayers is that their operations 
were not as severely impacted by the 
pandemic, coupled with the need to 
direct resources appropriately.  

There is no application required for the 
waiver. Local authorities have been 
instructed to automatically apply a 
100% credit in lieu of commercial rates 
to classes and categories of occupied 
rateable property where the occupying 
business is not in an excluded category. 
Both ratepayers that had not paid their 
2020 rates and ratepayers that are in 
arrears are eligible for the scheme. For 
those who had already paid their rates 
bill for 2020, a refund or credit towards 
the 2021 rates bill will be arranged by 
the local authority.

It is possible for businesses in the 
excluded categories to apply to be 
brought within the waiver scheme. 
However, in order to do so, they are 
required to demonstrate closure of 
their business or significant economic 
disruption (decline of at least 25% in 
turnover since 27 March) due to public 
health restrictions imposed in response 
to COVID-19. Demonstration of a 
decline does not automatically confer 
a right to have credit in lieu of rates 
applied, nor does it automatically confer 
a right to have 100% credit in lieu of 
rates applied. The local authority will 
decide to which businesses the credit 
in lieu of rates should be applied and 

 � to tenancies in respect of which the 
tenant is already protected by virtue 
of having made a declaration to the 
RTB under Part 2 of the Residential 
Tenancies and Valuation Act 2020 
(as set out above).

Any tenant who received a 
notice of termination prior to the 
commencement of an Emergency 
Period and who remained in occupation 
following the expiration of the notice 
period up until the commencement 
of the Emergency Period (whether or 
not with the consent of the landlord) is 
entitled to remain in occupation until 
10 days after the expiration of the 
Emergency Period.

Commercial Rates

The Irish Government has also 
made several interventions in the 
commercial rates regime in 2020. In 
March, the Government announced 
that commercial ratepayers impacted 
by the lockdown could apply to their 
local authority for a three month 
rates deferral. By May, this temporary 
deferral of rates transitioned into a 
rates waiver for those businesses that 
were forced to close due to public 
health requirements. This was extended 
via the July Stimulus Package such that 
a 100% waiver of commercial rates 
applied for the six month period from 
27 March to 27 September 2020. This 
was again extended by Budget 2021 
such that the waiver is now in place 
until the end of 2020.

The waiver takes the form of a credit 
in lieu of commercial rates, which will 
be applied to the rate accounts of all 
businesses, with a number of specified 
exclusions including:

 � vacant properties

 � individual office premises with an 
annual rates bill of €100,000 or 
greater in 2020

 � individual industrial premises with 
an annual rates bill of €100,000 or 
greater in 2020 
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what proportion of the credit should be 
applied to those businesses.

While on the topic of commercial rates, 
it is important to note that the Local 
Government Rates and Other Matters 
Act 2019, despite being signed into law 
in July 2019, has yet to be commenced 
as it relates to commercial rates. As 
detailed in last year’s Knowledge 
Report, this legislation is intended 
to bring about the much-needed 
modernisation of Ireland’s rates regime. 
We have no visibility on when this Act 
might become operational.

NON-COVID-19 DEVELOPMENTS

Residential tenancies 

The amendments made by the 
Residential Tenancies and Valuation 
Act 2020 to the broader residential 
tenancies legislation have resulted 
in a new eight step process where 
a landlord wishes to terminate a 
residential tenancy on the grounds 
of non-payment of rent. These are 
permanent changes to the residential 
tenancies legislation and will continue 
to apply post-pandemic. The process 
is summarised in the Government 
publication The Residential Tenancies 
and Valuation Act 2020: What this 
Means for Landlords and Tenants. The 
main new features are:

 � A requirement for the landlord to 
serve 28 days’ written notice on the 
tenant, copied to the RTB, before it 
can issue a notice of termination for 
non-payment of rent.

 � A requirement to copy both the 28 
day warning notice and the notice 
of termination served on the tenant 
to the RTB, with failure to make 
such submissions invalidating the 
related notice of termination.

 � Increased intervention from the 
RTB, who will now advise a tenant 
in these circumstances of the 
services available from the Money 
Advice and Budgeting Service and 

of their rights under the residential 
tenancies legislation, to include 
access to the RTB’s dispute 
resolution services.

These are significant changes of which 
landlords need to be cognisant; adding 
to the administrative burden and 
timelines involved in terminating a 
tenancy for non-payment of rent.

Approved Housing Bodies

The Housing (Regulation of Approved 
Housing Bodies) Act 2019 (the AHB 
Act) establishes an independent 
statutory regulator to provide 
governance to the approved housing 
body (AHB) sector and to safeguard the 
functions of AHBs. The AHB Act was 
signed into law by the President on 23 
December 2019.

The regulator will be responsible for 
several functions, including:

 � registration of AHBs with the 
regulator

 � ensuring adherence to standards
 � monitoring and assessing 

compliance with standards
AHBs must fulfil certain corporate 
criteria in order to be eligible for 
registration and must formally register 
with the regulator within certain 
specified timeframes – the larger AHBs 
being required to register sooner than 
those with fewer dwellings under 
management.

The increased regulation of this sector 
was an inevitable development given 
the reliance by the State on AHBs to 
assist in the delivery of housing and 
the increased state funding being 
provided to the sector. It remains to be 
seen whether it will have a meaningful 
impact on housing delivery.

Amendments made by 
the Residential Tenancies 
and Valuation Act 2020 
have resulted in a new 
eight step process where 
a landlord wishes to 
terminate a residential 
tenancy on the grounds of 
non-payment of rent.
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LOOKING AHEAD

Unsurprisingly, the legislative 
priorities over the next few months 
are all rooted in the area of housing.

Land Development Agency

The Land Development Agency 
(LDA) was launched in September 
2018 to focus on managing State 
lands to develop new homes. The 
LDA was launched on an interim 
basis and one of the priority 
legislative items for the current 
Dáil session is to establish it on 
a primary legislative basis. Pre-
legislative scrutiny has completed; 
however the Bill has yet to be 
published at the time of writing.

Housing

Another bill carried over from the 
prior Government is the Housing 
and Planning and Development 
(Amendment) Bill, which is intended 
to make changes to the tenant 
purchase scheme for social housing. 
Heads of Bill were approved in 
October 2019, but pre-legislative 
scrutiny has yet to commence.

Residential Tenancies

The legislative programme also 
provides for a new residential 
tenancies bill to, amongst other 
things, further enhance tenancy 
protections, particularly during 
receiverships, and to provide for 
tenancies of indefinite duration. This 
is at very preliminary stages and a bill 
has not yet been published.

Aoife Smyth
Knowledge Lawyer,  
Property
 
Aoife has extensive experience 
as a property transactions lawyer 
and has advised a range of clients 
on all aspects of property law 
including the acquisition and 
disposal of investment property 
portfolios, property financing, 
renewable energy projects and the 
negotiation of commercial leases.

Aoife has been supporting the 
firm’s commercial property team as 
a Knowledge Lawyer since 2015, 
drafting legal documentation, 
providing updates regarding changes 
in property law and assisting with 
legal and transactional queries. Her 
work also involves developing and 
delivering internal and client training 
and producing client briefings.
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11 Investigations Masterclass
Views from the Corporate Crime & Regulation 
Summit 2020

In October, ALG hosted its second 
annual Corporate Crime & Regulation 
Summit. The Summit attracted 800 
business leaders from corporate Ireland 
for a virtual conference focused on the 
key issues in this space affecting Irish 
business. The Summit featured a series 
of illuminating discussions between ALG 
subject-matter experts and an array 
of senior regulators, law enforcement 
officials, in-house lawyers, compliance/
risk professionals and executives. 

Two sessions in particular discussed 
the many and varied challenges 
involved in managing investigations: the 
Investigations Masterclass session and a 
fascinating Q&A with James Freis, former 
CEO of Wirecard and the former Director 
of the US Financial Crimes Enforcement 
Network (FinCEN). Freis was appointed 
CEO of Wirecard in June 2020 following 
the discovery of serious financial 
irregularities within the company.

This article considers some key themes 
and takeaways from these sessions.

Planning an effective internal 
investigation

One of the dominant trends in recent 
Irish corporate affairs is the rise of the 
internal investigation. Increasingly, the 
first response of companies facing a 
suggestion of internal misconduct is 
to order an investigation. There are 
many advantages to this approach: 
a properly conducted investigation 
promotes informed decision-making, 
productive engagement with regulators 
and a culture of accountability and 
transparency across the business. 
Whatever their benefits, however, 

internal investigations can also be 
costly, drawn-out and susceptible to 
legal challenge.

It is a given that investigations are 
complex and multi-dimensional 
undertakings in which perfection 
is not usually attainable. In many 
cases, companies are under immense 
pressure to launch a prompt and swift 
investigation, leaving little time to 
prepare the exercise. The Masterclass 
panel, featuring Karen Bissett, Director 
of Global Financial Crime at Bank of 
America, agreed, however, that proper 
planning can avoid some of the most 
common investigation pitfalls.

1. Choose the right team

Investigations are a team sport. A 
key first step is to choose the right 
investigators. It is never a case of 
‘anyone will do’. Duncan Inverarity, 
Head of ALG’s Employment Law Group, 
told the Summit audience that the 
investigators should be appropriately 
skilled and trained in the conduct of 
investigations. They should also be 
robust and suitably senior, Duncan 
noted, and capable of resisting any 
undue influence that might be brought 
to bear on their investigation. 

Companies should also avoid the 
appearance of conflicts or bias in 
choosing the internal team to manage 
the investigation. James Grennan, 
Head of ALG’s Insurance Group, said 
that every investigation should be 
approached on the assumption that 
it will be challenged in court. The 
composition of the investigation team 
is fertile ground for judicial challenges. 

Investigations are a team 
sport. A key first step 
is to choose the right 
investigators. It is never a 
case of ‘anyone will do’.
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For this reason, it can be preferable – 
depending on the size of the company 
and the scale of the investigation – to 
bring in external investigators. Even 
so, companies should not overlook 
their in-house expertise in staffing an 
investigation team. Many investigations 
will benefit from the expertise of 
internal audit and regulatory relations 
teams, whose skillsets are often directly 
transferable to the management of 
complex investigations.  

Karen Bissett noted that a project 
manager is a really useful skillset to 
have in any investigation committee/
sub-group. In our experience, a 
project manager can help direct not 
only document production, but also 
record-keeping, cost management and 
other deliverables. James Freis agreed 
that project managers are a useful 
component of mastering the complex 
workflows associated with regulatory 
compliance.

2. Keep it focused

It is also essential to fix appropriate 
limits on the scope of the investigation. 
Panellist Louise Byrne, Senior Associate 
in ALG’s White Collar Crime Group, 
observed that it is usually preferable 
to limit investigations to the facts of 
the matter. An open-ended enquiry 
leads often to delay and run-away 
costs. A more expansive investigation, 
involving non-factual findings, triggers 
additional rights and leaves more 
room for judicial intervention. The 
principal risk is that an investigation 
will come to resemble a disciplinary 
process. It has lately become the 
norm for affected employees to seek 
injunctions from the High Court based 
on allegations that their employment 
rights are being violated. Even when 
they fail, these applications slow down 
the investigation process and attract 
unwelcome publicity. 

The risk of injunctions can never be 
avoided altogether. However, it is 
sound practice to keep the scope of 

an investigation narrowly tailored 
and focused on facts, at least in the 
first instance. Companies can always 
reserve the right to expand the terms of 
reference, when and if necessary.

3. Remember employee rights

Companies must diligently observe 
the rights and interests of affected 
employees. Failing to do so could 
land the company in the High Court. 
Companies should exercise the 
utmost caution when describing 
alleged wrongdoing by employees 
in communications with regulators 
and other outside stakeholders. As 
Duncan Inverarity pointed out to the 
Masterclass audience, this presents 
a difficult balancing exercise. Plainly 
there is a material corporate risk in 
misrepresenting any facts to a regulator, 
or indeed in failing to report relevant 
facts. There is a competing risk, 
however, in disclosing any information 
tending to harm the reputation of an 
employee, particularly if he/she has not 
yet had an opportunity to comment 
on that information. The safest course 
is to avoid the suggestion of proven 
misconduct by employees until the 
same is firmly established by a thorough 
and credible investigation.

Managing regulatory engagement

Regulators are important stakeholders 
in internal investigations. The 
Masterclass panellists were agreed 
on the value of carefully managing 
regulatory engagement. In this regard 
the company should maintain periodic 
contact with an interested regulator 
and share as much information 
as reasonably possible in all the 
circumstances (or as required under 
statutory reporting obligations). Even 
in a defensive posture, a company 
should take pains to avoid impertinent 
correspondence with a regulator.

Louise Byrne, herself a former 
investigative lawyer at the UK 
Serious Fraud Office, emphasised 

In our firm’s experience, 
companies and their 
advisors are well 
served by cultivating 
relationships of trust 
with regulatory and law-
enforcement contacts.
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Kenan Furlong
Partner,  
Litigation & Dispute Resolution

Kenan is a partner in ALG’s 
Litigation and Dispute Resolution 
Department. He leads both 
our White Collar Crime Group 
and our Corporate Reputation 
team. He has advised on many 
of Ireland’s most high profile 
corporate crises in recent years. 
He has market leading expertise 
in white collar crime, reputational 
issues, and business-critical 
commercial disputes. 

Kenan advises on internal 
investigations, whistleblowing 
complaints, dawn raids, money 
laundering, bribery/corruption and 
export controls/sanctions issues. 
He also advises clients on managing 
their relationships with various 
regulators in Ireland and abroad.

Kenan’s corporate reputation 
practice involves advising on 
reputational issues, including crisis 
communications and defamation 
cases. He has particular expertise 
in internet-based defamation.

Conor Doyle
Lawyer,  
Litigation & Dispute Resolution

Conor Doyle is a foreign-
qualified lawyer (New York) in 
ALG’s Litigation and Dispute 
Resolution Department, where 
his work focuses on white collar 
and corporate crime matters and 
complex commercial litigation. 
Conor assists in the firm’s 
representation of clients in State 
and internal investigations.

Before joining ALG he worked for 
two years in the New York disputes 
group of a global law firm.

the importance of building credibility 
and trust with regulators and law 
enforcement agencies. James Freis 
shared this view. He stressed the 
‘human element’ of regulatory 
relationships and questioned 
the wisdom of springing surprise 
disclosures on regulators and law 
enforcement agencies with whom 
a rapport had not already been 
established. In our firm’s experience, 
companies and their advisors are well 
served by cultivating relationships 
of trust with regulatory and law-
enforcement contacts.

Never waste a crisis 

Corporate crises and the ensuing 
investigations are difficult ordeals for 
all concerned. They are not experiences 
to be welcomed. James Freis observed, 
however, that they can also serve as 
a valuable wake-up call. If a company 
can ‘bank’ the lessons of its failures, it 
may succeed in avoiding much greater 
compliance issues in the future. Our 
Masterclass panellists agreed that 
investigations and the crises behind 
them are useful opportunities to shape 
positive corporate conduct. As Louise 
Byrne observed, it is not uncommon for 
companies beset by crisis to emerge as 
the reformed exemplars of corporate 
probity and compliance.

The lessons should not be confined to 
a company’s shortcomings, however. As 
Karen Bissett noted companies should 
also reflect and build upon the positive 
aspects of an investigation. Indeed, it 
is our experience that investigations 
occasionally reveal areas where a 
company’s procedures and protocols are 
robust and fit for purpose. The lessons 
of what went right for a company in a 
moment of crisis are just as important as 
the lessons of its failures.
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The Knowledge Centre

The Knowledge Centre is a core 
business support function within 
the firm, ensuring ALG lawyers have 
immediate access to business critical 
information on legislation, case law 
and other legal materials. As well as 
curating the firm’s wealth of text and 
digital resources, the Knowledge Centre 
provides the firm with bespoke legal and 
current awareness alerts and legislation 
tracking services. Knowledge Centre 
staff also deliver legal research training 
to ALG’s lawyers and legal professionals, 
promoting information literacy and keen 
research skills across the firm.

Remote working

As with many libraries throughout the 
country, our Knowledge Centre team 
had to adapt to working remotely and 
continuing to deliver legal research 
support to the entire firm, which also 
shifted to remote working in March. 
While the Knowledge Centre has 
always had a strong virtual presence, 
the team worked hard to enhance its 
offering of electronic resources and to 
provide additional training and support 
to users, some of whom were relying 
on only e-resources for the first time. 
While some aspects of the Knowledge 
Centre function had to adapt (such as 
holding research training and inductions 
virtually), the Knowledge Centre team 
has continued to play its part as a core 
support service within the firm.

The Knowledge Centre is the ALG in-house law library. 
Based in our Dublin office, the Knowledge Centre is staffed 
by three professionally qualified librarians. It is both a 
physical and virtual space, providing 24/7 access to legal 
resources across the ALG network. 

What can the Knowledge Centre 
do for you?

In the fast-moving world of business, 
success often turns on the right 
information being accessible to the 
right people at the right time. As the 
quantity (but not necessarily quality) 
of information resources grows and as 
legal teams are required to turn around 
work with even greater speed, it can 
be increasingly difficult for the legal 
researcher to effectively and confidently 
reach a research conclusion.

The ALG Knowledge team has 
developed a sophisticated and 
effective in-house library and research 
function and we are ready to share 
the ingredients of that success with 
our client legal teams. Our Knowledge 
Centre team, led by Ann O’Sullivan, is 
available to work with legal departments 
to review research tools and resources 
and identify significant pain points 
around legal research. Through legal 
research guides, on-site training 
and workshops, our information 
professionals will advise you on how 
to get the most out of both free and 
premium resources and conduct your 
research efficiently and effectively.

Catherine Watters
Assistant Knowledge 
Services Manager

Fiona Lacey
Assistant Knowledge 
Services Manager

Ann O’Sullivan
Knowledge Services 
Manager

The Knowledge 
Centre team
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Now available via 
KnowledgeCONNECT

Registered users of KnowledgePlus, 
our client knowledge extranet, 
now also have direct access to our 
Knowledge Centre team through 
KnowledgeCONNECT. Ann, Catherine 
and Fiona are available to help with 
high-level research queries and 
to provide guidance on sourcing 
information using both open source 
resources and the client’s existing tools. 
For further details on CONNECT, see 
page 72 of this Report.
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Knowledge at ALG

About Knowledge

Knowledge is at the heart of ALG’s commitment to delivering 
the best legal advice and services to our clients. The firm was 
the first in Ireland to establish a dedicated knowledge function 
and a partner within its practice, signifying its commitment 
to placing knowledge at the forefront of its business. Today, 
Knowledge still occupies a position of prominence in ALG, 
with colleagues and clients alike turning to our team for 
support and guidance on everything from legal developments 
to knowledge management solutions. 

A diverse set of work streams requires a 
diverse team and we continue to bring 
talented professionals on board. The 
Knowledge team at ALG is made up of 
legal and knowledge professionals who 
are passionate about working with our 
people and clients to develop a strong 
knowledge sharing culture where lifelong 
learning, smart working and engagement 
with people and ideas are encouraged. 

The team’s unique knowledge initiatives 
have been internationally recognised 
in the legal market and we continue to 
strive for excellence in this field.

There are several elements to the ALG 
Knowledge team which may be of 
interest to General Counsel and their 
legal teams. A few are set out below, but 
please get in touch with Paula Reid if 
you’d like to discuss how we can help you 
and your business.
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KnowledgeCONNECT 

To support our clients during this 
challenging time we have launched 
KnowledgeCONNECT, which is 
available via KnowledgePlus. CONNECT 
provides our clients with a gateway 
to connect with all the people on our 
team. As well as our existing Knowledge 
Lawyer Helpline, clients will now have 
access to the entire Knowledge team, 
which includes our paralegals and 
Knowledge Centre team. 

We all appreciate the significant personal 
and business impacts of the COVID-19 
pandemic. One of the business impacts 
is that many of us are now working 
remotely and perhaps feeling less 
connected with our colleagues and 
normal business contacts. Legal and 
business teams working remotely 
may also not have access to the same 
information resources.  

CONNECT affords our clients the 
opportunity to discuss high-level 
legal points with our knowledge 
lawyers (such as the impact of new 
legal or regulatory developments) and 
to ask our library and information 
professionals how to source a legal 
resource or for tips on how to track 
a piece of legislation. CONNECT also 
enables our clients to talk with our 
knowledge management professionals 
about knowledge management 
solutions which might help them to 
better manage their own legal know 
how and resources.

You will need to be a registered user of 
KnowledgePlus to submit a question via 
KnowledgeCONNECT. 

To register for access contact: 
knowledge@algoodbody.com

Client Knowledge Services

Weekly Knowledge Bulletin

The team provides a weekly update 
of legal developments through its 
Knowledge Bulletin. These updates 
cover legislative, regulatory and case 
law developments across Ireland, the 
UK and the EU. The Bulletin focuses on 
the practical implications of what’s new 
and the key facts that our clients need 
to know. 

To subscribe to this weekly email contact: 
knowledge@algoodbody.com  

KnowledgePlus

KnowledgePlus is our specialised online 
platform featuring a range of useful 
know how designed for our clients. This 
know how may take the form of 
checklists, FAQs, practice notes or 
in-depth articles. The platform also 
provides access to recordings from the 
firm-wide seminar programme. The 
training section contains online 
presentations that will qualify for CPD. 
KnowledgePlus will provide you with 
thought leadership, expert opinion and 
spotlight coverage of key areas of 
significant impact for your legal team 
and business. KnowledgePlus will also 
provide case studies of some of the 
bespoke Knowledge services the team 
has provided to key clients. 

To register for access contact: 
knowledge@algoodbody.com
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Contract Law Toolkit

The Contract Law Toolkit provides easy 
access to high-quality summaries of 
contract law cases heard in the Irish and 
English courts along with links to the full 
judgments. The Toolkit is a searchable 
repository of contract case summaries 
organised into user friendly sections that 
align with the lifecycle of a contract. It is 
constantly maintained by the team and 
populated with information on the most 
recent judgments.

To register for access contact:  
contract@algoodbody.com  

Financial Litigation Case Law

This site collates and indexes 
summaries of important Irish financial 
litigation case law along with providing 
links to the judgments. It is fully 
searchable and maintained on an 
ongoing basis. It is designed to make 
locating relevant cases quick and easy 
and to provide a reliable and up-to-date 
resource of financial litigation. . 

To register for access contact:  
knowledge@algoodbody.com

ALG’s Legal CPD Tracker App

A&L Goodbody’s CPD Tracker App helps 
in-house lawyers and legal professionals 
to log CPD records on-the-go and 
automatically calculates your 
outstanding CPD requirements. All CPD 
information may, at the touch of a 
button, be exported to your email. It also 
has a list of FAQs relating to CPD 
requirements. The CPD Tracker App is 
available to download for free to iPhone, 
iPad and Android devices. Just visit the 
Apple App Store or Google Play

Knowledge Lawyer Helpline 

Clients have the benefit of direct access 
to our Knowledge Lawyer team. This 
facility enables clients to telephone 
or email the appropriate Knowledge 
Lawyer with informal queries relating to 
legal topics of interest.

Contact details are on the Meet 
the Team page of this Report.

On-site seminars and training

Members of our Knowledge Team are 
available to visit client offices directly in 
order to deliver seminars and training, 
or to discuss the implications of 
particular legal developments.  

Contact Paula Reid or your usual ALG 
contact to discuss your needs and find 
out how the Knowledge team may help.

Legal research training

Our Knowledge Services Manager is 
available to provide advice on how to 
manage your research techniques and 
resources and to deliver on-site training 
and workshops to legal teams. 

To discuss research training contact  
Paula Reid

Knowledge management consultancy 
services

Knowledge management is critical to the 
workings of an efficient and effective 
legal team. Our Knowledge and Client 
Solutions Manager has significant 
expertise in the assessment and 
development of knowledge management 
services, such as search tools and 
knowledge repositories. In collaboration 
with other members of the team, she can 
advise you on the best-fit knowledge 
solutions for your business. 

Contact Paula Reid to discuss knowledge 
management consultancy services further.

Training and development

Our comprehensive training and 
development programme for clients 
centres around developing a balance 
of legal, business and people skills. 
We provide a number of online and 
event-based learning sessions, which 
are eligible for CPD. Our training 
programmes comprise of lectures, 
seminars, work-shops, guest speakers 
and practical case studies. They are 
delivered by a combination of our 
own partners, senior lawyers, internal 
specialists and experienced external 
consultants. 

To learn more contact Paula Reid 
or visit KnowledgePlus.
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