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EIA – WHY?

“Take, for example, the risk that a route used by an osprey as it moves 

to and from a favourite fishing loch will be impeded by the proposed 

erection across it of a cluster of wind turbines. Does the fact that this 

proposal cannot reasonably be said to affect any individual's property 

rights or interests mean that it is not open to an individual to challenge 

the proposed development on this ground? That would seem to be 

contrary to the purpose of environmental law, which proceeds on the 

basis that the quality of the natural environment is of legitimate concern 

to everyone. The osprey has no means of taking that step on its own 

behalf, any more than any other wild creature. If its interests are to be 

protected someone has to be allowed to speak up on its behalf.”

(Lord Hope – Walton v Scottish Ministers)
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The EIA conundrum

• Need for proportional approach

• But – JR risk = precautionary approach – by lawyers, + developers

• But – “excess words turn septic”
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Today’s webinar

• 2017 Regs – issues in practice, including Coul Links appeal decision*

• Judicial Review risk – does the approach taken by the courts indicate 

it’s a significant risk?

[* Coul Links – ES under 2011 Regulations]
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Practical issues 

• scoping*

• reasonable alternatives*

• habitat surveys*

• baseline scenario

• forecasting methods

• mitigation + monitoring

[* Coul Links casestudy]



COUL LINKS, HIGHLAND



De-kilting

Legal perspective on EIA

Scottish Ministers Secretary of State 

Reporter Inspector

Scottish Natural Heritage 

(NatureScot)

Natural England 

Court of Session High Court + Court of 

Appeal 
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Coul Links – golf course 

• Scottish Ministers decision 21 February 2020

• Case reference: NA-HLD-086

• Site Address: Land 1700 metres north west of Embo Community 

Centre, School Street, Embo IV25 3PZ

• Dornoch Firth and Loch Fleet Special Protection Area

• Dornoch Firth and Loch Fleet Ramsar site

• Loch Fleet Site of Special Scientific Interest
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Coul Links – golf course 

• Highland Council minded to grant permission 

• Scottish Natural Heritage objection - sand dune; earlier objection re 

birds withdrawn

• Scottish Ministers’ decision – significant adverse effects: 

• dune

• wintering and breeding birds

• invertebrates 
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Coul Links – key environmental issues:

• Coastal processes and climate change (10 pages)

• Water environment (22 pages)

• Habitats and vegetation (91 pages)

• Birds (22 pages)

• Invertebrates (17 pages)
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Site selection + alternatives

• “main alternatives” – no need to mention other potential locations in 

Scotland and Ireland

• “main reasons” - NTS referred to alternative layouts + briefly outlines 

the disadvantages

• But ultimately it’s a decision on the project as proposed 

[2017 Regs – “reasonable alternatives”]
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Poll: 

Site selection + alternatives

• Have you encountered problems understanding the requirements of the 

Regulations about site selection + alternatives? 

• y/ n 
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Scoping 

• SNH’s advice was followed

• CIEEM - potential value of non-statutory consultees at scoping stage

• Reporters - consulting more widely at that stage, or subsequently, might 

have added to the environmental information available, particularly 

given the high natural heritage interest of the site

• Limitations in the data in the ES 
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Habitat Surveys 

• “there can be a high degree of variation in professional judgement when 

assigning vegetation communities across a site”
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Coul Links – did EIA process “work”?

• “We appreciate that our conclusions differ from the final position of SNH 

on the proposal’s potential impact on birds, but we have been able to 

take account of the extensive evidence to the inquiry, cross-examination 

of witnesses, and the submissions of the parties on the topic, much of 

which was not available to SNH when they submitted their consultation 

response. For example, we have had the opportunity to consider the 

implications of the additional bird surveys by RSPB, peer reviewed 

scientific research on disturbance, and experience of the effectiveness 

of signage, which have helped to inform our conclusions.”
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Coul Links

• Reporters found weaknesses in developer’s EIA

• But acknowledged scope for professional judgment 

• Case considered “in the round” – weaknesses in developer’s EIA did 

not stop them considering ALL the evidence

• If the developer’s EIA had been more comprehensive, would the 

outcome of the EIA have been different?
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Today

• 2017 Regs – issues in practice, including Coul Links appeal decision

• Judicial Review risk – does the approach taken by the courts indicate 

it’s a significant risk?





JUDICIAL REVIEW - SCOTLAND
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Poll: 

• Judicial Review risk – have you been involved in a project which has 

been challenged in the courts?

• y/ n 



JUDICIAL REVIEW

• Screening

• EIA compliance 

– legal review of EIA report pre-submission 

–Additional information/ project change  

• Project description 

• Decision-maker following correct procedure 
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Screening

R (on the Application of Isabel Haden) v Shropshire

Council + JPE Holding Ltd Queens Bench, 14 Jan 2020

• In my judgment this was a case that fell within the scope of the 

Council's entitlement and obligation to exercise a judgment on the 

adequacy or otherwise of the available information and it was entitled 

to conclude both that it had adequate information and that significant 

adverse consequences were not likely.
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Screening

Kenyon v Secretary of State for Transport Court of Appeal, 5 March 

2020

• Given all of those factors, it is idle to suggest that in some way the 

first and second respondents, as experienced and knowledgeable 

planning officials, were not well aware of the likely impact of the traffic 

from Site A (following its development) on the AQMA. In the exercise 

of their planning judgment, they concluded that notwithstanding this 

information, this was not likely to have a significant effect on the 

environment. In my view, that was a matter for their planning 

judgment and therefore a matter for them. 



JUDICIAL REVIEW

EIA compliance 

R. (on the application of Plan B Earth) v Secretary of State for 

Transport Court of Appeal, 27 February 2020 

• “Wednesbury” irrationality is the normal standard of review applicable 

in judicial review proceedings in this jurisdiction where interferences 

are alleged with rights of various kinds, including rights arising in 

domestic environmental law. And it seems to us appropriate in 

principle, and not less favourable, to apply the same standard to 

rights under EU law. 
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EIA compliance 

RSPB V Scottish Ministers Court of Session (Inner House), 16 May 

2017  

• In each of the four areas identified by the Lord Ordinary, he 

trespassed into the province of the fact finder.  In each area, the 

judgments to be taken were of an evaluative scientific nature.  Even if 

there may be errors identified upon a close scrutiny of the data or 

methodology, none could be described as “manifest”.
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EIA compliance 

R (On the application of Squire v Shropshire Council, Court of Appeal, 

24 May 2019  

• neither the Public Protection Officer’s comments nor the planning 

officer’s own appraisal—nor indeed the Environment Agency’s 

consultation response—expressly recognized the need for a 

meaningful assessment, in the EIA for this development, of the likely 

effects of odour from the disposal of large quantities of poultry 

manure… Neither acknowledged that such an assessment was 

required before planning permission could properly be granted for the 

proposed development. Neither went beyond generalities. And 

neither made good the lack of assessment in the environmental 

statement. 
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Project description

Fitzpatrick v An Bord Pleanala, Supreme Court of Ireland 11 April 2019

• Masterplan - 8 data halls

• Issue – whether the masterplan was the “project”

• 1st data centre is stand-alone – not functionally dependent on future 

phases of the masterplan

• No obligation to conduct an EIA of the masterplan in the course of the 

planning application for phase one
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JR risk – does the approach taken by the courts indicate it’s a significant 

risk?

• No review of matters of judgment

• Key legal issues – eg. definition of “project” – non-restrictive approach 

taken by courts

• Conclusion – risk of successful JR is low, but still a risk – legal review 

is worthwhile


