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I FACTUAL BACKGROUND

On 12 July 2018, the Court directly appointed Mr Jarvin as president of the arbitral tribunal,
following which on 23 July 2018 Respondent filed a challenge against Mr Jandn.

On 24 July 2018, the Secretariat acknowledged receipt of Respondent's challenge filed against
Mr Jarvin and invited the arbitrators' and the parties' comments on the challenge.

On 25 July 2018, Mr ]arvm sent a correspondence to all concerned whereby he tendered his
resignation, following which the Secretariat took note of the parties' first round of comments
and thereupon invited Mr Jandn's comments. Subsequently, on the same date following the
parties' and Mr Peter's correspondence, Mr Jarv'm withdrew his resignation. In reply to
Mr Jamn's withdrawal of his resignation, Respondent maintained its challenge against
Mr Jarvin.

By correspondence of 27 July 2018, the Secretariat took note of all of the parties' and the
arbitral tribunal's comments and invited final comments. Specifically, in said correspondence,
the Secretariat took note of Respondent's position to maintain its challenge against Mr Jarvin.

Final comments were received from the parties and the arbitral tribunal on 28 and 31 July 2018,
and 2 and 3 August 2018, following which the matter was submitted to the Court.

By correspondence of 9 August 2018, the Secretariat informed the parties that at its plenary
session of even date, the Court rejected, on the merits, the challenge filed by Respondent against
Mr Jarvin, president of the arbitral tribunal.

On 10 August 2018, Respondent requested that the Court reconsider its decision to reject the
challenge on the merits against Mr Jarvin.

On 15 August 2018, Respondent wrote to Mr Jarvin with all parties concerned in copy,
indicating that it is considering whether it is feasible to procure insurance to guard against
human risk or "proceedings rehearing" risk. In particular, Respondent requested that Mr Jarvin
submit himself to a medical examination. Subsequently, by correspondence of 20 August 2018,
Respondent provided an update on its position regarding the possibility of insurance against "the
risks of Mr Jarvin's appointment'". Respondent submitted that the "matter remains out in the
market for proposals".

By way of correspondence dated 22 August 2018, Respondent submitted that the Court must rule
and make a determination on Mr Jamn's resignation of 25 July 2018; and further that Mr Jarvin
is uninsurable without prohibitive costs. In this regard, Respondent reiterated that because the
Court decided to appoint Mr Jarvin and did not accept the challenge, Respondent has been forced
to investigate the procurement of insurance for the purpose of mitigating against the risks that
Respondent has previously identified (i.e., "human risk" or "proceedings rehearing risk").

On 23 August 2018, Respondent submitted a challenge against Mr Peter on the basis that his
earlier comments of 25 July 2018 supporting the dismissal of the challenge filed against
Mr Jarvin demonstrates an "alignment between Mr Jarvin and Mr Peter" and that "Mr Jarvin
must consider himself indebted to Mr Peter in respect of his current position as President in this
arbitration". Respondent also submitted that there is a risk "that the resulting imbalance in the
Tribunal may present itself in the form of a lack of partiality and independence through these
proceedings".
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On 24 August 2018, the President of the Court invited the parties to agree that the Court's
decisions be accompanied by reasons in view of the fact that "these decisions -will imply
important policy considerations". In reply, on 24 August 2018, Respondent confimied its
agreement to the communication of reasons on "both challenges". On 28 August 2018,
Claimants indicated that they "are willing to consent to the communication of the Courts
reasons for its upcoming decisions'" and emphasized that "when formulating its reasons for its
decisions, [the Court] will be sensitive to the very real risk that the Respondent will attempt to
use the reasons as an opportunity to make further challenges, including in its own municipal
courts, -with a view to further disrupt the present proceedings". On 30 August 2018,
the Secretariat informed the parties that it understood "that the parties agree that the Court may
provide reasons for its upcoming decisions on (1) Respondent s request for reconsideration;
(2) Respondent's application that the Court "make a determination on Mr Jarvin's resignation
of 25 July"; and (3) Respondent's challenge of Mr Peter". No further comments were received
from the parties on the above.

II OVERVIEW OF THE COURT'S DECISIONS

Respondent's challenge against Mr Jarvin was introduced on 23 July 2018. It was essentially
based on the fact that he is 76 years old. In Respondent's submission, Mr Jarvin's age is
incompatible with the proper conduct of a complex arbitration which according to Respondent
will in all likelihood be protracted for a long period of time. Respondent submitted that the risk
exists that, during the course of the arbitration, Mr Jarvin may "suffer from health issues
(however minor)" or otherwise become incapacitated to continue in his role as president, with
potentially serious consequences for the parties.

On 9 August 2018, the challenge was rejected by a plenary session of the Court.
The arbitration being subject to the 2012 Rules, and in the absence of an agreement by all
parties, no reasons were provided for the Court's decision dated 9 August 2018.

Respondent now requests that the Court reconsider its decision to reject the challenge against
Mr Jarvin. The request for reconsideration is essentially based on the same arguments which had
formed the basis for the challenge. Respondent however raises two additional arguments.

The first is that Mr Jarvin was not at liberty to withdraw his resignation, which the Court should
decide on.

The second is that, after the dismissal by the Court of the challenge, Respondent sought to
insure Mr Jamn, submitting that any insurance coverage would entail a premium in excess of
USD 6.5 million.

Ill REASONS FOR THE COURT'S DECISION

As indicated above, all parties accepted that the Court would provide reasons for its decisions
below.

1. The Respondent's request that the Court decide on Mr Jarvin's resignation

The Rules are silent on the question whether a resignation may or may not be retracted. As a
consequence, there is no basis to consider that as a matter of principle a resignation can never be
retracted. Article 15(1) of the Rules, in relevant part, provides that "[a]n arbitrator shall be
replaced [...] upon acceptance by the Court of the arbitrator's resignation". As such, in order
for a resignation to be effective, a resignation needs to be accepted by the Court. Until then, a
resignation is therefore not effective under the Rules.

./..
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It is certainly true that resigning from office is a serious decision, and should never be taken
lightly. There may however be situations in which the Court could accept that it is exceptionally
possible for an arbitrator, for example in view of a change in circumstances, to withdraw his or
her resignation. There could also be circumstances in which it may not be so. This is ultimately
a matter that is to be assessed by the Court on the basis of the facts of each given case.

In the case at hand, the Court does not need to decide whether it was possible or not for
Mr Jarvin to withdraw his resignation. As a matter of fact, subsequent to the challenge and upon
Mr Jandn withdrawing his resignation, the Secretariat invited the parties to comment. It would
then have been possible for Respondent to submit that such withdrawal was ineffective and
request that the Court decide on the resignation, notwithstanding Mr Jamn's retraction.
Respondent, however, did not do so. Rather, Respondent elected to maintain its challenge
against Mr Jarvin. Specifically, in reply to Mr Jarvin's retraction, Respondent indicated that
it[ff 'or the avoidance of doubt, the Respondent maintains its challenge to Mr Jarvin's
appointment and requests that the ICC Court formally consider that challenge as set out in the
Respondent's Objection dated 23 July, with Exhibits'".

It is clear that, by insisting that the Court should decide on the challenge, Respondent accepted
that the resignation had effectively been withdrawn. A challenge is a submission which aims at
removing an acting arbitrator. There is no point in challenging an arbitrator who resigned, for -
subject to the Court's approval of the resignation - that individual ceased to be an arbitrator and
can therefore no longer be challenged as such. In other words, Respondent's decision to maintain
its challenge could not be understood otherwise than as an admission that the resignation had
been effectively withdrawn. This is how the Court understood it. As a consequence, there was no
need for the Court to decide on the resignation.

It also follows that Respondent is now prevented from requesting that the Court accept
the resignation because this request is incompatible with its previous conduct in pursuing
the challenge. Upon Respondent's request, the Court decided on the challenge, and by rejecting
the challenge it has decided to maintain Mr Jandn in office. The Court cannot at the same time
reject a challenge by maintaining an arbitrator in office, and consider that the same arbitrator had
previously resigned from that same office.

Based on the foregoing, the Court rejects Respondent's request to decide on the resignation.

2. Whether the Court's decision to reject the challenge filed against Mr Jarvin should be
reconsidered

As an initial matter, the Court's policy is generally not to admit requests for reconsideration of
the Court's decisions in absence of substantial new elements that were not considered by the
Court when making its initial decision. Respondent's argument that Mr Jarvin is too old to chair a
case such as this has already been considered by the Court at its plenary session of
9 August 2018. As a consequence, the application for reconsideration on this basis would
normally not be entertained. The Court has however, in its discretion, decided to address the
request. It does so exceptionally, in view of the importance of the policy issues at stake, and also
to ensure that the reasons for its decisions be properly understood.

Respondent's arguments invoked to substantiate Respondent's request for reconsideration will
now be addressed in turn.

./.
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a) Age

Respondent submits that the age of an arbitrator is a concern that is shared by many users of ICC
arbitration. It relies, in particular, on certain public statements that the President of the Court has
made in favour of the promotion of a new generation of arbitrators and the need to promote
young practitioners.

These arguments are misplaced in the context of the present challenge. There should in effect be
no confusion between general policy considerations, which can be implemented in a number of
ways, and the selection of arbitrators in each given case, which cannot and should not be driven
solely by policy considerations. The selection of an arbitrator is always made on the basis of the
circumstances of each case, of which the submissions made by the parties are prominent, and
determined by the overriding goal of selecting the most suitable arbitrator.

The age of a prospective arbitrator is certainly an element that is and should be taken into account
by the Court when appointing an arbitrator. However, it cannot be the sole consideration, and it
cannot in and of itself be a discriminating circumstance. When considering the appointment of an
arbitrator of a certain age, the Court has regard to the parties' wishes as well as the respective
profiles of the co-arbitrators and the features of the case.

It is notable that prior to the appointment of Mr Jarvin by the Court, Respondent had expressed
the view that the president in the case at hand should be "^ retired English Technology and
Construction Court (TCC) Judge [or] a retired English High Court or Commonwealth equivalent
Judge -with experience in construction matters or a senior Queen's Counsel experienced in
construction disputes". Respondent also emphasized a requirement of'"seniority" of the president
considering that both co-arbitrators "are likely to be senior" and "fgjiven the President's central
role in the management of the case, it is important that the President be senior or of at least
equal professional standing to the other arbitrators".

Any arbitrator meeting these requirements would in all likelihood be at least of 70 years of age.
These submissions are therefore completely incompatible with the argument that the Court
should necessarily have considered a younger arbitrator. Quite to the contrary, they were, and
rightly so, taken by the Court as an indication of Respondent's desire to see a seasoned arbitrator
appointed as president, which is understandable in view of the interests at stake and the
complexities of the case.

In considering the appointment of Mr Jarvin, the Court also drew upon his past available record
on the basis of which he appeared to have been efficient and timely. There was also no indication
that his health should be a source of concern. In this regard, the Court considers that precarious
health conditions may be a cause for concern irrespective of age. Much younger arbitrators have
caused substantial delays due to health difficulties, while many arbitrators of Mr Jarvin's age
have not.

As to Respondent's argument that this case will last for many years, which will aggravate
the concerns linked to Mr Jarvin's age, it is also ill-conceived. As a matter of fact, there is no
evidence that the duration of this case should necessarily be different than that of other complex
cases of the same kind.

b) Circumstances surrounding Mr Jarvin 's resignation

Respondent, in the context of its application that the Court reconsider its decision of
9 August 2018, submits that the Court should have regard to the circumstances surrounding the
retraction. In particular, Respondent submits that, by first resigning, and then withdrawing his
resignation immediately after Mr Peter reacted, Mr Jarvin has displayed an erratic behaviour
which is evidence of a lack of proper decision-making skills. .../...
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The Court accepts that Mr Jarvin's decision to resign and then immediately withdraw his
resignation, was unfortunate. As noted above, a decision to resign is not one that an arbitrator
should take lightly. However, this is not sufficient to conclude that Mr Jarvin is unfit to chair a
case such as this one. Mr Jarvin is a very experienced arbitrator and Respondent has not provided
any evidence that he has been unable to fulfil his duties properly in other cases. To the contrary,
as indicated above, the Court was satisfied, based on information available to it, that he has been
fulfilling his duties in an efficient manner. On balance, in re-examining Respondent's argument
on this point, the Court reaches the same conclusion as when it decided to reject the challenge:
the sole fact that Mr Jarvin decided to first resign and then to withdraw his resignation is not
sufficient to conclude that he would be unable to properly fulfil his duties under the Rules.

Nor would the content of his resignation letter be enough to substantiate a challenge. As a matter
of fact, said letter was not based on his lack of personal capabilities. The resignation was rather
based on a laudable desire to ensure that the arbitration take place in a climate of trust and
cooperation between the parties. The Court does not believe that Mr Jamn's withdrawal of his
resignation and his presence in the case will be detrimental to the proper conduct
of the arbitration. The Court is, to the contrary, confident that once the parties will have taken
cognizance of the reasons expressed in this letter, Mr Jarv'm will be able to establish
the conditions for a proper conduct of this case, with the cooperation of both parties.

c) The lack of "insurability " of Mr Jarvin or its potential prohibitive costs

Respondent farther submits that, as a result of the Court's decision to reject Mr Jamn's
challenge, it considered insuring Mr Jarvin against "human risk" or procuring "proceedings
rehearing insurance". The Respondent also submits that the cost of any such insurance, to the
extent available, would be prohibitive.

This argument is misconceived. There is in fact no requirement under the Rules that an
arbitrator's health conditions be "insurable". In addition, Respondent does not provide any
indication as to how "msur 'ability" can be a consideration in the context of a challenge of an
arbitrator under Article 14 of the Rules.

3. The challenge of M.r Peter

Pursuant to Article 14(2) of the Rules, for a challenge to be admissible, it must be filed by a party
"either within 30 days from receipt by that party of the notification of the appointment or
confirmation of the arbitrator, or within 30 days from the date when the party making the
challenge was informed of the facts and circumstances on which the challenge is based in such
date is subsequent to the receipt of such notification.'"

The Court finds that the challenge of Mr Peter is admissible, given that Respondent submitted it
on 23 August 2018 on the basis of Mr Peter's correspondence of 25 July 2018.

On the merits, Respondent bases its challenge against Mr Peter on the purported alignment being
evidenced by the content of Mr Peter's correspondence dated 25 July 2018, whereby he stated
that "age cannot be a valid factor for objection or challenge, unless there is a proven medical
situation or unusual old age", that "discrimination by age is prohibited in many countries" and
that there are many arbitrators who are older than Mr Jarvin.

First of all. Respondent does not explain why an "alignment' of views between two arbitrators
should be a basis for a challenge. In the context of a challenge, the Court always solicits
the views of the non-challenged arbitrator, and it is therefore perfectly acceptable, as a matter of
principle, for an arbitrator to state his disagreement with a challenge directed against one of his
colleagues. In so doing, there can be no expression of bias, for the decision on the challenge
does not pertain to the remaining arbitrators, but to the Court. .../.
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Second, Mr Peter's comments were general in nature, and went to what Mr Peter saw as
questions of principle, and they displayed no aggressiveness or lack of courtesy or respect
towards Respondent.

Respondent also submits that, had Mr Peter not intervened as he did, Mi Jarvia's resignation
would have been submitted to the Court and accepted given the early stage of the proceedings.
Respondent therefore argues that Mr Jarvin must consider himself indebted to Mr Peter, and that
the dynamic among the members of the arbitral tribunal is therefore now negatively affected.

These arguments are no more than speculation. There is no evidence that, had Mr Peter not
reacted as he did, Mr Jarvin would not have reconsidered his resignation anyway. And there is
equally no evidence that Mr Jarvin feels "indebted" to Mr Peter for his intervention, and even less
that this feeling of indebtedness, would it exist, could be such as to create a bias against
Respondent or to affect Mr Jarvin's future views on the substance of the case. And even if it were
true that Mr Jamn was convinced by Mr Peter not to maintain his resignation, the Court fails to
see why this circumstance should be held against Mr Peter as a breach of his duties. The fact that
Mr Peter found it useful to make his views known to the parties is only a sign of his strong
feelings on the aspect of the challenge related to age and of his desire to see it that his views be
taken into account.

Finally, as to the argument that the dynamics of the tribunal would be impaired, the Court notes
that the third arbitrator has expressed, jointly with Mr Jarvin and Mr Peter, the desire to now see
the tribunal progressing with the case, which shows that the tribunal in its current composition is
able to work harmoniously and functionally. On 20 August 2018, a correspondence was sent by
the president on behalf of the arbitral tribunal whereby it was indicated that tt[a]fter contact with
my fellow arbitrators I confirm that the panel is operational and ready to go ahead with the
arbitration''1. In conclusion, by no means can Mi Peter's views on age be considered a breach
of his duties, a perceived alignment or otherwise suggest that the arbitral tribunal is unbalanced.

Based on the foregoing, the Court:

rejected Respondent's request to decide on Mr Sigvard Jandn's resignation;

decided not to reconsider its decision of 9 August 2018 on Respondent's challenge
of Mr Sigvard Jarvin, acting as president of the arbitral tribunal;

decided that the challenge of Mr Wolfgang Peter, acting as co-arbitrator is admissible
(Article 14(3)); and

rejected on the merits the challenge of Mr Wolfgang Peter (Article 14(3)).

Yours faithfully,

Asli Yilmaz
Counsel
Secretariat of the ICC International Court of Arbitration


