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LEGAL POINTS TO REMEMBER 
 
What follows is a very broad outline of the legal aspects of feedback conversations.  Obviously 
this does not constitute advice for any specific case you may be working with. 
 
Firstly staff can only take you to an Employment Tribunal for Unfair Dismissal if they have two 
years or more service with you.  So if you have difficulties with an individual then please take 
action and reach resolution BEFORE the two year anniversary (and this is void if you pay 
notice period that extends employment over the 2 year anniversary).  The only exceptions are 
cases of discrimination where staff can take a case to an Employment Tribunal immediately.  
Employment protection exists for issues of discrimination on: 

 Race 

 Gender 

 Religion 

 National origin 

 Physical or mental disability 

 Age 

 Sexual orientation 

 Gender identity 
 
Any individual can take an employer to task on Wrongful Dismissal at any time.  This is when a 
contractual element of the contract of employment has not been met.  For example if an 
employer did not pay accrued holiday pay or notice period.  It also applies for any statutory 
payments that may be due such as statutory redundancy payments, etc. 
 
Should a case go to an Employment Tribunal the case will be decided on three main things.  It 
is NOT decided on whether you were right to dismiss or not.  It is all about how you 
dismissed.   
 
1. Did you follow the correct procedure?  If you are working with a large organisation they 

will have their procedures set out for you to follow.  If you are a small business then you 
do not need to have set procedures and will be expected to follow the Acas guidelines.  
Acas’s website can be found at  www.acas.gov.uk and is full of information. 

 
2. Did you act reasonably at all time?   This one is a bit more difficult as what one person 

deems to be reasonable another will not!  And it is also the reason why companies can 
sometimes appear to being falling over backward to accommodate a difficult individual.  It 
is because they are making sure that they are being reasonable.  Never act when you are 
angry or upset as you run the danger of being unreasonable.  Check with fellow 
managers, professionals, legal advisors if in any doubt and only take reasonable action. 

 
3. Was the individual culpable on the balance of probability?  This one is in the 

employer’s favour!  An Employment Tribunal is not a court of law so you do not have to 
prove anything beyond reasonable doubt.  You only have to prove on the balance of 
probability.  Some staff may need to know this! 
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The Difference between Formal and Informal Action  
 
If you catch someone committing an act of Misconduct – such as stealing or being aggressive 
– then you can take formal action under the Disciplinary policy immediately following a calm 
and thorough investigation of the case.  Please do undertake that investigation.  Sometimes 
things are not as they first appear.   
 
If an individual has proven that they can complete a task to the standard that you require and 
are just not wanting /willing to do it then you take action with them under the Disciplinary 
policy.  After all in every contract of employment should be the phrase ‘And any reasonable 
task requested by management’.   
 
The result of formal action under the Disciplinary policy may be: 

 Verbal warning 

 First written warning 

 Final written warning 

 Dismissal 
depending upon the severity of the action.  Your own policies or Acas guidelines will give you 
more information. 
 
If, however, the individual has not yet proved themselves capable of undertaking the 
improvement you are looking for then do not take formal action.  If you have any doubt 
always take informal action before formal.   
 
With formal action you are in a definite process.  It is one, two, three out.  And there is very 
little room for maneuver.  It is also strong action to take and should ONLY be taken when you 
are certain of your case.   
 
Most cases of poor performance are resolved at informal stage without ever going to formal!  
At the informal stage you can have any number of conversations and try all sorts of inventive 
ways to resolve the situation.  Only when you have exhausted every avenue and are left with 
nothing else to try do you say ‘We have tried everything and still the improvement has not 
been made.  I am now left with no alternative.  Our next meeting will be formal under the 
policy’.  And hand them a copy of the formal process.  When you say this and the individual 
knows that they really can not, or do not want to, improve you can often secure a resignation.  
This is the right solution for them and for you.   
 
Some people will let you fire them.  They want to leave, know they should leave but are so 
unpracticed at taking responsibility for themselves and making decisions that they will let you 
do it for them.  If that is the case just be clear, be firm, be fair, be reasonable follow the 
process and dismiss them. 
 
Below is a table that sets out the difference between Formal and Informal action.  You will see 
that they are very similar. 
 
The most important thing is to send a record of every key Informal conversation you have with 
a member of staff.  It can be written in formal language if you want but I tend to find it more 
motivational to write it in an easy and relaxed style and to send it by email or text. There will be 
time for more formal messages later if you need them.  But every summary message sent 
must include the following: 
 

 The issue discussed, the Source 
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 What action was agreed for the individual to take in DETAIL and SMART  -  Specific, 
Measurable, Achievable, Relevant, and Timebound. 

 The date and time you are next meeting to review the situation -  it might be 1 week but 
definitely no more than 1 month away (diarise it and honour that meeting above all else 
– if you indicate this issue is not a high priority by changing the date then the individual 
is free to consider it a low priority also!) 

 That you look forward to congratulating them on their improvement when you next 
meet. 

 
The whole tone of the message is that you expect them to make the improvement. 
 
 

 Informal Formal 

Tone of  conversation Exploratory, curious and 
supportive whilst also firm 
and serious.  Holding 
individual to high 
professional standards. 

Serious, very clear on 
desired outcomes and 
consequences of non-
delivery.  Holding 
individual accountable to 
key deliverables. 

Feedback carefully planned and prepared 
for clear communication 

Yes Yes 

Time requirement 2 mins + 1 hr + 

In private Yes Possibly HR and / or staff 
representative  

Place Anywhere not overheard Meeting room 

Issue clearly stated (Source) Always Always 

Negative impact / cost of issue identified Always Always 

SMART actions and improvements 
identified 

Always Always 

Next step consequence of improvements 
not being made identified – such as further 
meetings, etc 

Always Always 

Next review date given Always Always 

Recorded Always – email Always – formal letter 

Agreed reasonable support for them to 
improve delivered 

Always Always 

Later feedback provided – to either 
congratulate on improvement or to continue 
the conversation (diarise) 

Always Always 

 
 


