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IS COAL STILL KING?
A POSTMORTEM REVIEW OF THE RECENT COAL BANKRUPTCY BLITZ
OVERVIEW

A

fter almost six years of marked distress, coal companies finally appear poised to crawl out of the mine. Supported by a
recent uptick in coal prices—particularly metallurgical coal,
which according to the Steel Index tripled in 2016 to a spot price of
USD 226 per metric ton[1]—as well as recent regulatory rollbacks
aimed at easing the cost of operations, coal companies are beginning
to capitalize on the bond and equity markets, highlighted by Arch
Coal’s recent entry into a USD 300m senior secured TL agreement,
Foresight Energy’s USD 500m private offering of second lien senior
secured notes, Whitehaven Coal’s contemplated USD 500m bond
issuance, Cloud Peak’s announced public offering of 13.5m common
shares and Warrior Met Coal’s IPO pursuits. In addition, Peabody
Energy recently launched a five-year USD 950m TL to fund its Chapter 11 exit, while Blackhawk Mining—which acquired assets auctioned during Patriot Coal’s and James River’s bankruptcy forays—
approached potential lenders with a USD 660m TLB.
Given this flurry of activity, some might find it hard to believe that it
was less than two years ago when the precipitous decline in coal prices and demand for coal exports, the rise of inexpensive natural gas
and a heightened regulatory regime[2]—or the “War on Coal” as
some may call it—all collided to decimate production and leave coal
companies clamoring for Chapter 11 relief, kicking off with Patriot
Coal’s second bankruptcy filing in May 2015, and followed shortly
thereafter by Walter Energy’s July 2015 Chapter 11 case. Anticipating
the wave of coal filings to come, the Debtwire legal analyst team published a primer to assist practitioners and investors to understand the
most common issues unique to coal restructurings. Among other
things, the primer addressed issues concerning asset retirement obligations (AROs), black lung liabilities, retiree benefits, collective bargaining agreements and pension obligations, as well as the role that
these issues might play depending on whether the distressed coal
operator sought to restructure, liquidate or sell its assets once in
Chapter 11’s confines.

behemoths Peabody Energy, Arch Coal, Alpha Natural Resources,
James River, Walter Energy and Patriot Coal, which the Debtwire legal
analyst, research and editorial teams covered extensively. But while
these companies are bound by a common thread in the commodity
they source, their descent into, strategy through and eventual emergence from Chapter 11 followed divergent paths, fleshing out the
legal landscape in different ways.
To truly appreciate how far coal has come, in this special report,
Debtwire’s legal analyst team takes a look back at the aforementioned
coal restructurings to examine the significant transactions, issues and
outcomes that arose during those cases, as well as analyze the impact
those proceedings may have on shaping future coal restructurings.

VARIED PATHS
Before dissecting the major issues that coal companies faced during
their time in Chapter 11, it’s important to note that these entities
entered bankruptcy protection under different circumstances and
implemented varying paths to foster their emergence.

CLICK HERE FOR THE DEBTWIRE
LEGAL ANALYST TEAM’S
CHAPTER 11 COAL PRIMER.
For the Debtwire legal analyst team’s profiles on
bankruptcy court judges that recently administered
high-profile Chapter 11 coal cases:

As expected, many (if not all) of those issues played a central role in
the operational and financial restructurings undertaken by US coal
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VARIED PATHS (CONT’D)
FROM “FREEFALLS” TO “FREE AND CLEAR” ASSET SALES
Perhaps most notable kickoffs were Alpha Natural Resources’ and Peabody Energy’s freefall bankruptcies, with the former entering Chapter
11 accompanied by a financing agreement that offered an 18-month
restructuring runway, and the latter providing a 12-month restructuring window. While the fact of these freefalls highlighted the level of
distress that plagued the coal industry at that time, the consensual
postpetition financings these parties struck evidenced confidence by
senior creditors that these companies’ assets were valuable and, with
time, the coal market could adjust and minimize investment losses.[3]

Similar to Walter, Arch Coal entered Chapter 11 with a first lien lender
supported restructuring agreement that contemplated exchanging
USD 1.9bn in first lien debt for 100% of reorganized Arch’s common
stock. Arch Coal’s entry into its RSA, which came on the heels of a
failed exchange offer that pit unsecured noteholder GSO Special Situations Master Fund LP against first lien lender Oaktree Capital, sought
to keep second lien lenders’ and unsecured creditors’ feet squarely in
front of the fire. The RSA afforded those parties only 45 days to reach
an agreement supporting the first lien lenders’ plan, in exchange for
which those creditors would receive 4% of reorganized Arch Coal
common stock plus warrants to purchase up to 8% of the new stock.
If, however, this under/unsecured class rejected the first lien plan,
they would only be entitled to distributable unsecured value. Ultimately, Arch struck a deal with its official committee of unsecured
creditors that increased creditor recoveries to 6% of reorganized Arch
Coal common stock, plus USD 30m in cash, with warrants for up to
12% of the new common stock.

A step up on the preparation scale were James River and Patriot
Coal (II),[4] both which also entered bankruptcy without prearranged
restructuring plans. However, unlike ANR and Peabody, these companies entered Chapter 11 amidst “advanced talks” with a potential buyer, and quickly sought to conduct a sale of substantially all their asSALES TRUMP RESTRUCTURINGS
sets. Unlike the restructuring runways negotiated in ANR and Peabody, senior creditor push for quick sales of James River and Patriot While entrance strategies varied, only Arch Coal and Peabody conCoal assets to a strategic buyer demonstrated little confidence in the cluded their bankruptcies with debt-for-equity reorganization plans,
debtors’ operations and assets.
the latter of which remains subject to confirmation. The more popuNot every coal Chapter 11 case, however, originated without a re- lar exit strategy was a Bankruptcy Code section 363 sale of core asstructuring roadmap. Walter Energy, for example, filed for bankrupt- sets. Asset sales were likely favored over restructurings given the
cy with a support agreement in hand from a first lien lender steering opportunity for the acquirer to pick and choose the most desirable
committee. Pursuant to that agreement, Walter Energy agreed to assets, leaving the less valuable assets in the bankruptcy estate to
conduct a seven-month dual-track restructuring, during which time undergo further administration.
the distressed coal operator would pursue a sale of substantially all of
its assets or resort to exchanging its USD 1.9bn first lien facility for
almost all of reorganized Walter Energy’s common stock. Though the
plan support agreement came under heavy fire during the course of
Walter’s Chapter 11, the company ultimately secured a sale of its core
assets to a consortium of first lien lenders. That sale, which the
Debtwire legal analyst team tackles in more detail below, represented
a landmark ruling concerning the scope of section 363 sales “free and
clear” of successor liability for obligations due under, among other
things, the Black Lung Act and Coal Act.

These sales not only attracted strategic buyers, as was in Patriot
Coal’s and James River’s core asset sales to Blackhawk Mining, as well
as Alpha Natural Resources’ and Walter Energy’s non-core asset sales
to Rice Energy and Seminole Coal Resources, respectively, but also
financial bidders looking to capitalize on their credit bid claims, as was
the case with ANR’s and Walter Energy’s core asset sales to consortiums of their first lien lenders. Even environmental groups got into the
act, with the Virginia Conservation Legacy Fund purchasing certain
Patriot Coal assets that remained in the bankruptcy estate after the
Blackhawk Mining sale.
-CONTINUES-

CHAPTER 11 RESIDENCY PERIOD
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Coal Company

Days In Chapter 11

Patriot Coal (II)

169

Walter Energy

262 (core sale closing date)

Arch Coal

270

Alpha Natural

360

James River

717

Peabody Energy

329 days as of publication date (and counting)
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Finally, Patriot Coal’s contentious restructuring in 2015 pit TL lenders
led by Cortland Capital Market Services against DIP and second lien
In addition to the filing impetuses and emergence strategies just dis- lender Knighthead Capital Management. Davidson Kempner, Caspicussed, a review of recent coal restructurings offered a glimpse into an Capital and Hudson Bay also controlled a significant portion of
the investing behaviors of some of the major US distressed funds and Patriot Coal’s DIP and second lien loan. Similar contention also percapital management companies. Interestingly, while similar exit strat- vaded Arch Coal’s restructuring, with a group of first lien lenders conegies guided major US coal restructurings over the past 24 months, sisting of Oaktree Capital Management, Monarch Master Funding,
those strategies were not implemented by the same vested parties. Oppenheimer, Wellington Management, Wexford Capital, GoldenIn fact, based on the Debtwire legal team’s review and analysis of the tree Asset Management and Eaton Vance going up against GSO CapiBankruptcy Rule 2019 disclosure statements filed during the recent tal Partners-led official committee of unsecured creditors.
coal bankruptcy blitz—statements that identify the formation of ad
hoc debt and equity holder committees, the participating investors, It makes complete sense that distressed investors would not take
their respective holdings and retained advisors—it became apparent material stakes in multiple coal companies. As compared to retail,
that once a fund makes a material investment in one coal company, it transportation or the healthcare sectors, individual businesses within
often does not make a significant investment in another. That is, un- a commodity-based sector are often similarly impacted by changes in
trading prices, regulatory initiatives and other market forces, making
less, you are Blackhawk Mining.
it difficult to hedge against a coal investment by investing in another
coal company. While Eaton Vance’s positions in both Arch Coal and
ANR, and GSO’s stakes in Arch and Walter Energy run contrary to this
general premise, when it comes to investing in coal, most funds were
one and done.

MOVERS AND SHAKERS

CLICK HERE for Debtwire’s 2016
Chapter 11 Debt Trading Report.

CLICK HERE for Debtwire’s 2015
Chapter 11 Debt Trading Report.
ONE AND DONE

BLACKHAWK BLAZES NEW TRAIL
Unlike the financial investors discussed above, Blackhawk played a
significant role in multiple bankruptcy proceedings, including Patriot
Coal and James River. Strategically positioned within the coal space,
Blackhawk leveraged the distress that impaled coal operators in 2015
to acquire valuable assets and build its operational base. Nowhere
was that leverage more on display than during Patriot Coal’s restructuring, where Blackhawk found a market to support a refinancing that
the primary capital market previously rejected.

No coal restructuring offered greater insight into the identity of its
company’s funded debtholders than Peabody Energy. At the top of
the heap were first lien lenders Aurelius Capital, Elliott Management,
AllianceBernstein and Discovery Capital, with Elliott and Discovery
also controlling significant senior unsecured note positions. Additionally, Peabody’s second lien notes were concentrated among PointState
Capital, Contrarian Capital and Panning Capital, while Solus Alternative Asset Management, OZ Management and Susquehanna Advisors
controlled sizeable portions of convertible junior subordinated notes.

Prior to Patriot Coal’s Chapter 11 filing, Blackhawk attempted to refinance its capital structure with a five-year USD 300m TL. That effort
fizzled, however, after demand for debt backed by Central Appalachian coal producers dropped. Not to be dissuaded, Blackhawk soon
found a refinancing opportunity in the form of Patriot Coal’s bankruptcy. There, Blackhawk proposed to finance its stalking horse bid
for certain Patriot Coal mines with new debt that would satisfy the
companies’ combined USD 1.2bn capital structures.

As for the first lien lenders that led the credit bid charge in Walter
Energy, that consortium included Apollo Global Management and
GSO Capital Partners. Similar to Elliott Management and Discovery
Capital’s holdings in Peabody Energy, Apollo also held a sizeable
chunk of Walter’s unsecured funded debt, with Franklin Mutual Advisor and Fidelity Instruments holding a minority blocking position in
Walter’s second lien notes.

Specifically, in exchange for Patriot’s assets, Blackhawk offered a new
USD 653m first lien credit facility (proceeds of which would be used to
pay off preexisting obligations at both Patriot and Blackhawk), as well
as USD 297m in new second lien PIK notes that would repay Patriot’s
first lien TL lenders. The proposal also included rolling Patriot’s DIP
loan into new paper at reorganized Patriot Coal/Blackhawk, as well as
conducting a USD 50m backstopped rights offering.

Meanwhile, ANR’s capital structure consisted of a completely separate group of investors. Though the first lien lender committee that
ultimately coalesced to form Contura Energy and credit bid for certain
of ANR’s core assets never filed a Bankruptcy Rule 2019 disclosure
statement, Debtwire reported prior to ANR’s bankruptcy filing that
BlueMountain Capital, Bain Capital and Eaton Vance maintained sizeable holdings in ANR’s first lien debt tranche. Capital Research and
Management and River Birch Capital played second fiddle with significant second lien holdings.

Though Blackhawk’s proposal faced stiff pushback from various constituencies, including Patriot’s TL lenders and the United Mine Workers of America (UMWA), Blackhawk’s global refinancing ultimately
received bankruptcy court approval. In doing so, Blackhawk proved
that Chapter 11 is more than just a vehicle by which to restructure a
debtor’s capital structure.

DW-AMER 18-MAR-16

-CONTINUES-

Page 3

LEGAL ANALYSIS

COAL INDUSTRY | 8 MARCH 2017

REPEAT RETENTIONS
Contrary to the void of crossholding coal investors, the same turnaround advisors appeared in numerous coal restructuring cases, often in
similar capacities and working with the same restructuring professionals. For instance, Jones Day and Davis Polk & Wardwell each represented two major coal debtors, as did FTI Consulting and Alvarez & Marsal.
Morrison & Foerster, Berkeley Research Group and Jefferies were far
and away the preferred restructuring advisors of official creditors’
committees appointed during recent coal reorganizations. MoFo
served as counsel for UCCs appointed in Peabody Energy’s, Walter
Energy’s and Patriot Coal (II)’s Chapter 11 cases, while BRG took the
restructuring reins for Peabody’s, Arch Coal’s and Walter Energy’s
UCCs. Jefferies did MoFo and BRG one better, serving as a financial
advisor for UCCs appointed in four major coal restructurings—
Peabody Energy, Arch Coal, ANR and Patriot Coal (II).
As for ad hoc committees, Kirkland & Ellis—which is typically regarded
for representing debtors in Chapter 11 cases—and Kramer, Levin,
Naftalis & Frankel each advised two informal committees. K&E advised committees consisting of Peabody Energy’s senior lenders and
ANR’s second lien noteholders, while Kramer Levin guided committees consisting of Peabody’s senior lenders and Patriot Coal (II)’s
prepetition second lien and DIP lenders.
Finally, Kurztman Carson Consultants was the most preferred notice
and claims agent, filling the role for Peabody Energy, Arch Coal (on
behalf of the UCC) and Walter Energy. Prime Clerk came in second,
acting as notice and claims agent for Arch Coal (debtor) and Patriot
Coal (II).
See the chart on the following page for the material advisor representations during major US coal restructurings.

SELF-BONDING SATURATION
Pivoting from players and advisors to substantive restructuring issues,
in order for most coal companies to reorganize during this last wave,
they were required to traverse a contentious and complicated landscape that often times pitted the coal operator against state and fed-

eral regulatory agencies. Perhaps the most pervasive of these contests concerned debtors’ remediation obligations.
As Debtwire’s coal primer discussed, in order to obtain a mining permit, federal and state law[5] require coal operators to (1) remediate
the lands upon which they mine by returning the lands to their premined condition (also referred to as asset retirement obligations or
AROs) and (2) post a surety bond or other security (i.e., collateral) to
ensure the company completes its AROs. Given this contingent liability
that coal operators owe to the states in which they operate,
Debtwire’s primer addressed possible claims that state and/or federal
government entities could assert against a debtor or purchaser looking
to operate or liquidate a mine post-Chapter 11, as well as the practical
considerations that interested parties needed to appreciate in light of
those claims. Ultimately, however, the category and priority of ARO
claims did not have as large of an impact on coal companies’ restructuring efforts as did another ARO-related issue—self-bonding.
Self-bonding is an exception to the ARO securitization obligation discussed above. Rather than incurring the expense associated with
purchasing and posting a security bond, or encumbering otherwise
unencumbered collateral, companies deemed “financially fit” by the
relevant state agency may instead rely on the health of their balance
sheets to “self-bond” their future ARO performance. If available, selfbonding is an attractive option because it frees up cash or other assets that would otherwise be necessary to collateralize a company’s
reclamation obligations.
The problem, however, is that many states’ self-bonding systems
were built on a house of cards that allowed poor performing operating companies to rely on healthier balance sheets of their parent/
affiliate entities to satisfy self-bonding standards.[6] No better example illustrates this problem than Peabody’s self-bonded AROs. As of
31 December 2015—less than four months before Peabody filed for
Chapter 11—the coal behemoth guaranteed approximately 73% (or
USD 1.15bn) of its total reclamation obligations through self-bonds,
notwithstanding that Peabody’s reported total net worth was only
USD 870m.[7]
-CONTINUES-

RECLAMATION OBLIGATIONS BY COMPANY[8]
Company

Self-Bonds (USDm)

Other Reclamation Bonds (USDm)

Peabody Energy

1.15

592

Alpha Natural Resources

676.1

399

Arch Coal

485.5

237.2

Cloud Peak Energy

200

433.9
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ADVISOR TABLE
Represented
Party
Debtor

Official
Committees

Ad Hoc
Committees

Peabody Energy

Arch Coal

Alpha Natural
Resources

James River

Walter Energy

Patriot Coal
(2015 Bankruptcy)

Jones Day (counsel)
Lazard Freres & Co (IB)
FTI Consulting (FA)

Davis Polk & Wardwell
(counsel)
PJT Partners (IB)
Duff & Phelps (FA)
FTI Consulting (RA)

Jones Day (counsel)
Rothschild (FA)
Alvarez & Marsal (RA)

Davis Polk & Wardwell
(counsel)
Jefferies (FA)
Deutsche Bank
(M&A advisor)
Perella Weinberg Partners
(RA)

Paul Weiss Rifkind Wharton &
Garrison (counsel)
Blackstone Advisory
Services (IB)
AlixPartners (RA)

Kirkland & Ellis (counsel)
Centerview Partners
(IB and FA)
Alvarez & Marsal (RA)

Creditors’ Committee:
Morrison & Foerster
(counsel)
Jefferies (IB)
Berkeley Research Group
(FA)

Creditors’ Committee:
Kramer Levin Naftalis
& Frankel (counsel)
Jefferies (IB)
Berkeley Research Group
(FA)

Creditors’ Committee:
Milbank, Tweed, Hadley
& McCloy (counsel)
Jefferies (IB)
Protiviti (RA)

Creditors’ Committee:
Akin Gump Strauss
Hauer & Feld (counsel)
Blackstone (RA)

Creditors’ Committee:
Morrison & Foerster
(counsel)
Houlihan Lokey (IB)
BRG Capstone (FA)

Creditors’ Committee:
Morrison & Foerster
(counsel)
Jefferies (IB)

Senior Lenders:
Kramer Levin Naftalis &
Frankel; Kirkland & Ellis
(counsel)
Second Lien Noteholders:
Skadden Arps Slate
Meagher & Flom (counsel)
Moelis & Co (FA)
Convertible Noteholders:
Milbank, Tweed,
Hadley & McCloy (counsel)
Millstein & Co (FA)
Cross-noteholders:
Stroock & Stroock & Lavan
(counsel)

Prepetition and DIP Lenders:
Paul Weiss Rifkind
Wharton & Garrison
(counsel)
Kaye Scholer (counsel)
Houlihan Lokey
(financial advisor)

Official Retiree Committee:
Tavenner & Beran
(counsel)
Zolfo Cooper (FA)

Official Retiree Committee:
Jenner & Block;
Adams & Reese (counsel)
FTI Consulting (FA)
Segal Company
(actuarial advisor)

First Lien Noteholder
Committee:
Davis Polk & Wardwell
(counsel)

First Lien Lender Steering
Committee:
Akin Gump Strauss
Hauer & Feld (counsel)

Second Lien Noteholder
Committee:
Kirkland & Ellis (counsel)

UMWA Health and Retirement Funds:
Mooney, Green, Saidon,
Murphy & Welch
(counsel)

Official Retiree Committee:
Stahl Cowen
Crowley Addis
(counsel)
Zolfo Cooper (FA)

Prepetition Second Lien and
DIP Lenders:
Kramer Levin
Naftalis & Frankel
(counsel)
TL Lender Committee:
Brown Rudnick
(counsel)
UMWA Health and
Retirement Funds:
Morgan, Lewis &
Bockius (counsel)

Equityholder Committee:
Willkie Farr & Gallagher
Proskauer Rose (counsel)

Notice and
Claims Agent

Kurtzman Carson Consultants

Prime Clerk (debtors)
Kurtzman Carson
Consultants (UCC)

Kurtzman Carson
Consultants

Epiq Bankruptcy
Solutions

Kurtzman Carson
Consultants

Prime Clerk

Source: Debtwire, Company filings.
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SELF-BONDING SATURATION (CONT’D)
SELF-BONDING SETTLEMENTS
As coal bankruptcy filings began to rise in mid to late-2015, federal
and state environmental agencies became concerned about the financial burden they may have to shoulder in the event that a self-bonded
coal operator went under and there was insufficient collateral/surety
to which an agency could look to satisfy the miner’s AROs. As a result,
these states began to investigate the financial health of the selfbonded coal companies operating therein in an effort to determine
whether they continued to qualify for such treatment.

The primary victim of these investigations was Alpha Natural Resources. On 26 April 2015, the Wyoming Department of Environmental
Quality (WDEQ) informed ANR that, based upon a review of its financial health and performance, it no longer qualified to self-bond its Wyoming AROs. Shortly thereafter, the West Virginia Department of Environmental Protection (WVDEP) sent a letter to ANR terminating its selfbonded AROs in West Virginia. One week later, ANR filed for Chapter
11, due in part to the market’s plunging confidence that stemmed from
ANR’s loss of its Wyoming and West Virginia self-bonding status.
Having entered Chapter 11 with no self-bonding securitization, ANR
desperately needed to figure a way to guarantee its reclamation obligations through the pendency of its Chapter 11 case. If it did not, it
risked revocation of its mining permits, which would not only threaten
the company’s overall operations, but its restructuring prospects as
well. To obtain the necessary security, ANR looked to its DIP lenders
and negotiated a USD 100m bonding accommodation facility from
which the debtors could issue collateralized L/Cs or superpriority
claims in satisfaction of its asset reclamation bonding requirements.
With that facility in place, ANR settled its dispute with the WDEQ,
agreeing to grant a USD 61m superpriority claim in response to its
bonding request. As for the WVDEP, ANR agreed to post a USD 15m
collateral bond and grant a USD 24m superpriority claim.
Though these postpetition interests were steps toward relieving taxpayers from possibly footing ANR’s reclamation bill, many environmental protection organizations were not satisfied. From their vantage point, because the USD 100m bonding facility fell far short of
ANR’s USD400m+ in total self-bonded AROs, ANR should not be allowed to continue postpetition operations until it was able to fully
guarantee its cleanup responsibility. As a result, these environmental
groups objected to ANR’s settlements with the regulatory agencies.
Ultimately, however, Eastern District of Virginia Bankruptcy Court
Judge Kevin Huennekens overruled the objections and approved
ANR’s settlements with the WDEQ and WVDEP, allowing ANR to continue its coal mining operations while in Chapter 11.
Though ANR’s bonding carve-out solution to its ARO dilemma established precedent, it was not isolated. Similar bonding carve-out facilities were included in Arch Coal’s and Peabody’s respective DIP financings, notwithstanding that neither of those companies lost selfbonding status prior to filing for Chapter 11. Each company was, however, mindful that its own financial situation, which might cause it to
forfeit the right to self-bond AROs, and therefore affirmatively entered into their bonding carve-out agreements in preparation for their
Chapter 11 filings.
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SELF-BONDING STATUS
So now that many of the largest US coal companies have completed
their in-court restructurings, where do things stand with self-bonding
today? Well, that depends on the coal company. Peabody, for instance,
just this week (6 March) announced that, notwithstanding its belief that
it continues to qualify for self-bonding, it would support its coal mine
reclamation bonding requirements through third-party bonding facilities. Peabody estimates that its total ARO liability as of 31 December
2016 totals USD 471m for its US operations. Additionally, in support of
its US coal mine reclamation requirements, Peabody has arranged for
USD 1.26bn in commercial surety bonds and USD 14.5m through a state
bond pool to be in place upon its emergence from Chapter 11.
Arch Coal was also able to exit bankruptcy without the need to selfbond any AROs, but unlike Peabody Energy, Arch will not purchase
expensive surety bonds to guarantee its remediation obligations. Instead, the coal company opted to earmark certain collateral to cover
future mine cleanup costs. Though ponying up collateral to secure
AROs is cheaper than purchasing surety bonds, it will likely render
such collateral unavailable from securing the future financing that
Arch Coal is attempting to raise.
Finally, Alpha Natural took a completely different path compared to
Peabody and Arch. To fund its reclamation obligations, the coal operator entered into a five-year escrow payment plan, funded in part by
its prepetition secured lenders operating as Contura Energy.
Though self-bonding has not been completely eliminated, the barrage
of Chapter 11 case filings has certainly helped to reduce the reclamation exposure that many states and their taxpayers faced in the years
leading up to the coal bankruptcy blitz. That does not mean, however, that states and their taxpayers are completely out of the woods
and fully secured. Rather, it appears that instead of forcing coal companies to replace all of their self-bonded AROs, states and their regulatory agencies are willing accept security for only a portion of the
outstanding AROs. It is a fine line that regulatory agencies must tiptoe, as taking too aggressive an approach could force coal companies
into a Chapter 11 scenario that results in liquidation, leaving regulatory agencies holding a very expensive reclamation bag. It is also similar
to the situation that many offshore oil and gas companies recently
encountered with the Bureau of Ocean Energy Management over
their USD 40bn in plugging and abandonment obligations.

PENSION PROBLEMS
In addition to reducing funded debt obligations, many coal companies
capitalized on their in-court restructurings as an opportunity to eliminate other financial burdens. Though these efforts were often dictated by terms of prepetition restructuring support agreements, or a
purchaser’s condition to a section 363 asset sale, many Chapter 11
coal cases involved concerted attempts to terminate contractual employee obligations pursuant to collective bargaining agreements
(CBA), as well as statutory liabilities under the Coal Act[9] and Black
Lung Act.[10] Nowhere were these efforts more prominent than during Patriot Coal’s and Walter Energy’s bankruptcy proceedings, where
terminating obligations under the ERISA-qualified, multi-employer
1974 United Mine Workers of America Pension Plan (the UWMA
Plan) were at the crux of their restructuring strategies.[11]
-CONTINUESPage 6
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PENSION PROBLEMS (CONT’D)
WITHDRAWAL LIABILITY WOES

the Peabody spin-off and Magnum purchase, Patriot became the successor obligor of former Peabody and Arch Coal legacy liabilities,
which included black lung, CBA and UMWA Plan obligations.

Prior to their bankruptcy filings, Patriot Coal and Walter Energy, along
with other coal companies such as Murray Energy, Alpha Natural Resources, Cliffs Natural Resources, Bluestone Industries, Drummond,
Pacific West, American Electric Power and Homer City Processing, contributed to the UWMA Plan. Under the UMWA Plan, employers contribute to a common fund that pays benefits to each contributors’ eligible
employees, retirees and family members. Those benefits are insured by
the Pension Benefit Guaranty Corp, a federal insurance agency.

When Patriot Coal filed its first Chapter 11 case in 2012—a case that
began in New York, but quickly shifted to Missouri—it sought to terminate these same benefits. Creditors aggrieved by Patriot’s proposal,
including those represented by the official committee of unsecured
creditors (UCC) and retirees represented by the UMWA, responded in
part by investigating and litigating the Peabody spinoff and Arch Coal
sale. The UMWA and UCC alleged that Peabody and Arch Coal improperly saddled Patriot with significant legacy liabilities and impropAs a multi-employer plan, when one employer withdraws from the erly manufactured the transfer for the principal purpose of escaping
UMWA Plan, the plan continues to fund that employer’s vested pen- UMWA Plan withdrawal liability.
sioners. To accomplish this, the plan exacts a withdrawal liability Ultimately, the parties entered into a global settlement, which served as
charge against the withdrawing employer, which generally equals the the core of Patriot Coal’s 2012 restructuring. As part of the settlement,
employer’s proportionate share of the plan’s unfunded vested liabili- Peabody agreed to contribute USD 310m in cash installments into a
ties as determined under a statutory formula. When a withdrawing UMWA Voluntary Employee Beneficiary Association (VEBA) trust,[15] as
contributor files for bankruptcy, however, a significant problem arises well as USD 141m in credit support to back Patriot Coal’s legacy liabilias the PBGC’s withdrawal liability claim runs the risk of being catego- ties, including those under the Coal Act. As for Arch, it agreed to prorized as a general unsecured claim that is only entitled to a cents-on- vide Patriot with USD 5m in cash, bought one of Patriot’s reserves for
the-dollar recovery.
USD 16m and relieved Patriot of its obligation to post USD 16m in L/Cs
Prior to the recent coal restructurings, the PBGC—which often asserts to collateralize certain debt obligations. Upon culminating these settleChapter 11 claims on behalf of underfunded multi-employer pension ments, Patriot emerged from its first bankruptcy in December 2013.[16]
plans—consistently argued that withdrawal liability claims should be
afforded administrative expense claim status and receive complete
recovery given the actual withdrawal occurred after the petition date.
[12] With equal consistency, however, courts denied that relief, prioritizing underfunded liability claims as prepetition general unsecured
claims, except for the portion specifically attributable to pension recipients’ postpetition employment.[13] None of the recent coal cases
addressed this issue head on. As such, parties’ positions, as well as
court’s rulings, will likely follow the status quo.
Failing to collect on a significant portion of a contributing company’s
withdrawal liability, the UMWA Plan’s unfunded vested liabilities continued to grow, representing an increased obligation that falls on the shoulders of remaining plan contributors. In fact, as of Patriot Coal’s second
bankruptcy filing in May 2015, the UMWA plan was already underfunded
by approximately USD 2bn.[14] With Patriot Coal’s withdrawal liability
charge estimated at approximately USD 767m, and Walter Energy’s
(which filed for Chapter 11 shortly thereafter) estimated withdrawal liability calculated at around USD 661m, the possibility that these companies could shed their withdrawal liability obligation as part of their restructuring efforts, or leave the UMWA with only a cents-on-the-dollar
general unsecured claim, was of significant concern to the UMWA.

PARIOT COAL
To appreciate the complexity surrounding Patriot Coal’s attempt to
abandon its employee and retiree obligations—especially contributions it owed under the UMWA Plan—requires an understanding of
how Patriot Coal became responsible for satisfying those liabilities in
the first place. As many Debtwire subscribers may recall, Patriot
Coal’s corporate existence is the result of (1) an October 2007 spinoff
from Peabody Energy and (2) an acquisition of former Arch Coal mining assets that were then operating as Magnum Coal Company. After
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Fast forward to May 2015 and Patriot Coal is once again in bankruptcy, this time in the US Bankruptcy Court for the Eastern District of Virginia. Unlike its 2012 bankruptcy, Patriot entered Chapter 22 with
limited restructuring options—negotiate the strategic bid/global refinancing proposed by Blackhawk Mining (discussed above on page 3)
or face liquidation. Making matters worse, Blackhawk’s bid excluded,
among other things, assumption of any retiree benefit and pension
liabilities, as well as CBA and Coal Act obligations.
To effectuate this, Patriot Coal filed a motion two months into the case
seeking to terminate its employee and retiree benefit obligations. That
motion, in turn, prompted Peabody to reopen Patriot Coal’s 2012
bankruptcy case in Missouri and argue that if Patriot Coal were relieved of the employee benefit obligations negotiated under that global settlement, then Peabody should be as well. The UMWA, Patriot
Coal and Peabody ultimately settled that dispute, with Peabody agreeing to fund ten installments totaling USD 75m into the VEBA trust by
October 2016. As for Patriot Coal’s employees and retirees, the UMWA reached an agreement with Blackhawk Mining over the terms of a
new CBA, as well as an agreement with the Virginia Conservative Legacy Fund, which purchased assets not included in the Blackhawk sale.
As a result, these purchasers joined the ranks of UMWA contributors.

WALTER ENERGY
Walter’s restructuring followed a somewhat similar path as laid by
Patriot Coal. As mentioned above, Walter Energy entered Chapter 11
with a restructuring support agreement (RSA)—which imploded under
the weight of a controversial ruling by Judge Tamara Mitchell—that
contemplated a dual track restructuring. Under the agreement, Walter was to pursue a financial restructuring that would convert
USD 1.9bn in first lien debt to equity.
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PENSION PROBLEMS (CONT’D)
WALTER ENERGY (CONT’D)
If, however, Walter were unable to confirm that restructuring by
13 January 2016, the plan toggled to a credit bid sale of Walter’s core
assets to a consortium of first lien lenders. The first lien lenders conditioned that sale on purchasing the assets “free and clear” of successor
liability related to Walter Energy’s contractual and statutory employee
and retiree benefit obligations.
But that RSA didn’t remain in effect very long. In connection with approving the final cash collateral order, and in an effort to help spark
negotiations between Walter, the first lien lenders and the UCC, Judge
Mitchell unilaterally modified the order to (1) remove provisions binding debtors’ stipulations and releases upon a Chapter 11 or Chapter 7
trustee, (2) eliminate adequate protection liens on avoidance actions
and the lenders’ right to foreclose on their collateral upon cancellation
of the RSA without notice to other parties, (3) alter credit-bidding protections as well as consent rights for Walter’s UCC with respect to key
matters, (4) remove a potential Chapter 7 trustee fee cap and (5) vest
the court with the authority to amend the order at any time. These
modifications, however, were unacceptable to Walter’s first lien lenders, who responded by moving to cancel the RSA and the final cash
collateral order—relief that Judge Mitchell ultimately granted.
Subsequently, Walter Energy reached a new compromise with its first
lien lender steering committee, agreeing to sell its core assets in exchange for a USD 1.25bn credit bid, USD 5.4m in cash and assumption
of USD 115m-122m in certain liabilities. On 13 January 2016, Judge
Mitchell approved the credit bid sale, as well as Walter’s request to
terminate its current and retired employee benefit obligations (more
on that below). Thereafter, the UMWA negotiated with the acquiring
entity to establish a VEBA trust for future retiree benefits. The VEBA is
solely responsible for covering healthcare benefits and costs for any
UMWA employee that retires after the sale closing.

LEGAL LANDSCAPE SUPPORTS THE GREATER GOOD
In addition to reclamation obligation settlements and pension plan
funding fights, coal bankruptcies of the past few years addressed a
host of legal issues, including CBA and other post-employment obligation rejection under Bankruptcy Code sections 1113 and 1114, the
scope of “free and clear” sales under Bankruptcy Code section 363,
ERISA-based litigation, administrative insolvency and claim priority.
The outcome of these disputes, which often resulted in protecting/
favoring the greater good of a company’s going concern over the individual aggrieved interest at hand, not only significantly shaped coal
restructurings, but the general Chapter 11 landscape as well.

SECTIONS 1113 AND 1114 COVER
CONTRACTUAL AND STATUTORY LIABILITIES
Walter Energy set notable precedent concerning termination of collective bargaining agreements and post-employment benefit obligations
under Bankruptcy Code sections 1113 and 1114, including CBA successorship clauses. As discussed above, Walter’s restructuring initially
contemplated a debt-for-equity swap conditioned on Walter successfully renegotiating its CBA or rejecting it outright. When that path
failed to materialize upon the first lien lenders’ rejection of the prepetition RSA, the parties toggled to a credit bid sale of Walter’s core assets, conditioned on (1) entry of a bankruptcy court order approving
the sale free and clear of any CBA successorship liabilities; (2) entry of
a bankruptcy court order rejecting Walter’s CBAs under Bankruptcy
Code sections 1113 and 1114; or (3) an agreement with the UMWA to
waive the CBA successorship liability clauses.

To that end, Walter filed a motion to reject its CBAs, asserting that it
satisfied the procedural mandates and good faith negotiations required under the Bankruptcy Code. As the Debtwire legal analyst
team pointed out at the time of the rejection motion, Walter’s request
carried substantial risk on account of the dearth of Eleventh Circuit
caselaw examining this contentious issue. In fact, Northern District of
Alabama Bankruptcy Court Judge Tamara Mitchell, who administered
VULNERABLE VEBAs
Walter Energy’s Chapter 11 cases, wrote the only published decision
Similar to Patriot Coal and Walter Energy, Alpha Natural Resources re- within the Eleventh Circuit that the Debtwire team could identify that
ceived court approval to modify its retiree benefits by entering into an included a complete analysis under sections 1113 and 1114. That deagreement to establish a VEBA trust. Under those terms, Citicorp North cision was later reversed by the district court, albeit on other grounds.
America, Inc—Alpha’s first lien credit facility agent—agreed to fund
Ultimately, Walter Energy prevailed, with Judge Mitchell concluding
USD 13m into the VEBA trust in installment payments through 2020.
after a contentious hearing that the debtors had satisfied all of the
While establishing a VEBA trust was a popular remedy against the section 1113/1114 process requirements to support CBA termination.
harm inflicted by coal companies’ efforts to reject retiree benefits, it Judge Mitchell also held that the debtor’s satisfaction of the
does not guarantee payment of post-employment obligations. Indeed, 1113/1114 process could be used to modify/terminate statutory sucone need look no further than Patriot and Peabody to see how quickly cessor obligations, not just contractual ones. In support, Judge Mitcha VEBA trust can fall susceptible to underfunding. Thus, when negoti- ell adopted reasoning from a Kentucky bankruptcy court, which sits in
ating future VEBA trusts, the UMWA, retiree committee advisors or the Fourth Circuit, holding that the term “retiree benefits” as used
other authorized representative should be cognizant of the financial under Bankruptcy Code section 1114 includes both statutory and nonwherewithal of the party making contributions to the trust, and con- statutory retiree benefits, and rejected an oral ruling from a Tenth
sider whether to negotiate a backstop in the event that such party Circuit bankruptcy court that denied termination of Coal Act obligasubsequently faces its own financial distress.
tions under section 1114. Not surprisingly, Judge Kevin Huennekens,
who sits in the Fourth Circuit’s Eastern District of Virginia Bankruptcy
Court and administered Alpha Natural’s Chapter 11 cases, reached a
similar decision when ANR sought to reject its CBAs.
-CONTINUES-
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LEGAL LANDSCAPE SUPPORTS
THE GREATER GOOD (CONT’D)
SECTIONS 1113 AND 1114 COVER
CONTRACTUAL AND STATUTORY LIABILITIES (CONT’D)
Though seemingly harsh,[17] the Debtwire legal analyst team agrees
with Judge Mitchell’s decision to preserve Walter’s going concern value. For those who might disagree, consider the alternative. If Judge
Mitchell denied Walter’s CBA relief and the first lien lender consortium
revoked their bid, what comes of Walter’s operations and employees’
prospects for future employment? With no alternative bidder waiting
in the wings, a failed sale would likely have sealed Walter’s liquidation
fate, or ignite a collateral foreclosure by the first lien lenders. Judge
Mitchell recognized the possibility of such consequences when she
stated the following in her order:
If the sale is not approved or the sale fails to close, the Debtors will have no choice but to immediately pursue shut downs
of the mines and/or convert to Chapter 7, thereby destroying
the going concern value of the mines and eliminating future
employment opportunities.[18]
The Debtwire legal team also finds it unsurprising that bankruptcy
judges sitting in coal country would prioritize business concerns centered on continued employment—a significant venue consideration
for coal companies seeking bankruptcy protection.

FREE AND CLEAR OF COAL ACT INTERESTS
In addition to CBA rejection, Walter Energy’s bankruptcy broke new
legal ground concerning the scope of a “free and clear” sale under
Bankruptcy Code section 363. Section 363(f) provides that, under certain circumstances, a debtor may sell property “free and clear of any
interest in such property of any entity other than the estate.”.[19]
The primary issue in Walter Energy was whether Coal Act obligations
constituted “interests” under section 363(f).

eral policy of the Bankruptcy Code to maximize the value of the bankruptcy estate. In arriving at its decision, the district court relied on
Leckie, where the Fourth Circuit unequivocally stated that “even if [a
buyer at a section 363 sale constitutes] a successor in interest, the
Bankruptcy Court may extinguish Coal Act successor liability pursuant
to 11 U.S.C. § 363(f)(5).”[24]

ERISA-BASED LITIGATION
As discussed above, Peabody and Arch faced a litany of litigation as a
result of Patriot Coal’s effort during its 2012 bankruptcy proceeding to
reject its CBA and terminate its obligations under the UMWA Plan. Specifically, the UMWA sued Peabody and Arch Coal in the US District Court
for the Southern District of West Virginia arguing that Peabody’s spin-off
and Patriot’s purchase of Magnum from Arch Coal violated section 510
of the Employee Retirement Income Security Act of 1974 (ERISA) in that
they interfered with participant’s rights under the UMWA Plan.
Though the UMWA ultimately reached settlement with Peabody and
dismissed its suit against Arch, similar litigation renewed during Patriot
Coal’s 2015 bankruptcy, when Patriot sought to reject its CBA and terminate obligations owed to the VEBA trust established as part of its
2012 global restructuring settlement. This time, however, the UMWA
sued Peabody and Arch Coal under ERISA section 4212(c), arguing that
Peabody and Arch Coal engaged in transactions to evade or avoid withdrawal liability, and requesting that the coal operators enter into arbitration regarding potential liability under the UMWA Plan. Ultimately,
the UMWA dismissed its complaint against Peabody after the latter
agreed to enter into arbitration. As for Arch Coal, its UMWA proceeding was stayed by virtue of its 11 January 2016 Chapter 11 filing.

Though we do not yet know the outcome of these litigation matters,
as the Debtwire legal analyst team previously discussed, they demonstrate the lengths to which the UMWA is willing to go to recapture the
billions of dollars of underfunding that plagues the UMWA Plan notwithstanding its success in negotiating new collective bargaining
agreements with asset acquirers such as Blackhawk Mining and the
Judge Mitchell held that it did, entering an order approving the sale of VCLF—making them new contributors to the UMWA Plan—or PBGC’s
Walter’s core assets free of, among other things, Coal Act liabilities. obligation to provide financial assistance to insolvent plans.
Though Judge Mitchell did not cite any precedent in support of that
COAL CREDIT BIDS STOKE
provision of the sale order, there is precedent outside of the Eleventh
ADMINISTRATIVE INSOLVENCY CONCERNS
Circuit that supports the notion that “interests,” as defined under
Bankruptcy Code section 363(f), includes Coal Act liabilities. For in- As Alpha Natural Resources’, Patriot Coal’s and Walter Energy’s secstance, the Fourth Circuit ruled in In re Leckie Smokeless Coal Co[20] tion 363 sales demonstrated, purchasers do not always want to own
that assets can be sold free and clear of Coal Act liabilities, which qual- the entire asset class that a bankruptcy company is looking to sell. In
ify as section 363(f) “interests.” Additionally, the Second and Third fact, it is often the case that buyers will pick and choose the assets
Circuits agree with the Fourth Circuit, though they apply an even more they deem most desirable, leaving the remainder in the bankruptcy
expansive view of section 363(f),[21] while courts in courts in the First estate to undergo a separate sale process, or alternatively, liquidation.
and Seventh Circuits have suggested that section 363(f) alone cannot While there is nothing per se improper about this sale strategy, a
problem arises when the primary asset purchaser offers a cash-poor
cleanse a successor of Coal Act obligations.[22]
bid that consists of a credit bid of prepetition obligations, assumption
Eventually, the UMWA appealed Judge Mitchell’s decision to the US
of certain liabilities or, in the case of Patriot Coal, a global refinancing
District Court for the Northern District of Alabama.[23] There too,
of two capital structures. With no significant cash trickling in to the
however, the UMWA received a lump of coal, after the district court
bankruptcy estate upon closing the partial asset sale, the possibility
opted to follow the modern trend of bankruptcy courts and apply an
exists that the debtor’s estate may be left administratively insolvent,
expansive interpretation of “any interest” under Bankruptcy Code seci.e., with insufficient funds by which to administer the remaining assets
tion 363. In so doing, the district court held that such a reading, which
and satisfy postpetition obligations.
would include future Coal Act liabilities as interests that a bankruptcy
-CONTINUEScourt could detach from an asset sale, is more consistent with the genDW-AMER 18-MAR-16
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LEGAL LANDSCAPE SUPPORTS
THE GREATER GOOD (CONT’D)
COAL CREDIT BIDS STOKE
ADMINISTRATIVE INSOLVENCY CONCERNS (CONT’D)
Given this possibility, judges administering recent coal bankruptcies
were keen to ensure that, where a proposed stalking horse offered
cashless consideration for the debtor’s primary operating assets, there
was another purchaser. Such a situation also arose in connection with
Patriot Coal’s asset sale.[25]
Though Blackhawk Mining was not a prepetition lender to Patriot Coal,
its stalking horse bid for Patriot’s primary assets contemplated a global
refinancing that failed to infuse the estate with much needed liquidity.
In fact, Patriot’s cash flow misfortunes during the weeks leading up to
plan confirmation were so dire, first lien L/C agent Barclays Bank
moved to convert Patriot’s bankruptcy into a Chapter 7 liquidation
proceeding. Fortunately, Patriot Coal was able to procure a USD 400m
stalking horse bid from the VCLF to purchase the distressed coal operators remaining assets, providing requisite funds to finalize administration of Patriot Coal’s bankruptcy estates.[26]

BANKRUPTCY BOON, BUT FOR WHOM?
Coal has clearly undergone a seismic shift the last few years. Thanks in
large part to the significant consolidation that resulted from the recent
Chapter 11 craze, a rise in prices, anticipated regulatory rollbacks and
renewed access to the capital markets, there is little concern that the
coal industry will undergo another major financial restructuring in the
near future. But that doesn’t mean that specific coal companies, including Cloud Peak, Murray Energy, CONSOL and Foresight Energy,
which have thus far avoided the need to conduct an in-court restructuring, or new companies to the coal scene such as Contura Energy,
won’t eventually need to seek Chapter 11 relief. Considering this and
in light of the foregoing, there are three primary lessons that these
companies, their lenders, creditors and other interested parties, including employees and retirees, can pull from the recent coal restructuring wave that may assist in any eventual bankruptcy effort.

First, coal companies standing on the precipice of a Chapter 11 filing
need to expand the scope of typical pre-filing preparations. Commonly, a debtor’s Chapter 11 filing prep is limited to negotiating the terms
of debtor in possession financing (or cash collateral) and perhaps a
restructuring support agreement with a select few prepetition financial support parties. Coal companies, however, should avoid such a
narrow approach. Given the regulatory climate in which they operate,
including the reclamation obligations due and owing to the states in
which they mine, as well as the potentially devastating impact that
could befall a coal business for failing to comply with those regulations, negotiating with financial support parties alone can be insufficient for a smooth, value-maximizing process. Rather, coal companies
anticipating a Chapter 11 filing need to bring states/regulatory agencies under the tent to determine the security they require to allow the
debtors to continue operations on a postpetition basis, and then negotiate with potential postpetition lenders on how to finance that security. Failure to do this could bring a coal Chapter 11 case to an abrupt
halt and threaten to destroy any restructuring effort.
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Second, assuming that a debtor coal company can line up a sufficient
financial runway, it should take the opportunity to utilize its time in
Chapter 11 to market its assets. If the recent coal wave taught us anything, it is that there is significant interest in coal assets and this interest spans the spectrum of parties, including financial investors, strategic operators and even not-for-profit organizations. With so much
interest, as well as the support of bankruptcy courts willing to risk administrative insolvency of their bankruptcy estates to approve a sale
that secures future employment opportunities, a robust Chapter 11
marketing process is likely to garner a bidding war that drives up prices and, along with it, creditor recoveries.
And that doesn’t just apply to the “good” coal assets. Indeed, we saw
multiple instances where smaller strategic players looking to diversify their
coal holdings and not-for-profits scooped up less desirable assets that may
have nothing more than remediation liability in their near future.
Third, Chapter 11 continues to provide tremendous benefit to debtor
coal companies. Much of the caselaw that developed during the recent coal wave firmly established bankruptcy courts’ interests in issuing relief that fosters a company’s going concern, including allowing
coal companies to terminate contractual and statutory employee benefit obligations, as well as sell assets free and clear of statutory liabilities. But while bankruptcy might be a boon for the distressed coal
company, it offers a harsh reality for the UMWA and PBGC.
Notwithstanding the staunchly litigious nature by which these entities
fight to extract nuisance value for their constituents—a role that the
UMWA and PBGC are more than willing to fill to protect the interests
of the employees and retirees they represent—the fact that their benefits can be terminated and their claims reduced to general unsecured
claims undermines any real threat that they may pose to a coal companies’ restructuring efforts. As a result, the best the UMWA, the
PBGC or any retiree committee can really hope to do is to negotiate
favorable collective bargaining terms with the reorganized debtor, or
the entity that acquired the debtor’s assets, as well as set up a VEBA
trust to assist retired employees, keeping in mind that the entity obligated to fund the trust could be the next in line to file for Chapter 11.

ENDNOTES
[1] Thermal coal also surged in 2016, nearly doubling to USD 86.15/
metric ton.
[2] In July 2015, the Obama administration proposed regulations under the Surface Mining Control and Reclamation Act (SMCRA) to reduce the impact of coal mining on the nation’s streams, the byproduct
of which was an increased cost in coal extraction that made securing
mining permits more difficult. SMCRA also created the Abandoned
Mine Land Fund, which aimed to restore mines closed or abandoned
prior to the Act’s passage in 1977. In addition, in August 2015, the
Environmental Protection Agency (EPA) proposed new rules to limit
emissions from new and existing power plants. Among these rules
was the Clean Power Plan, which required carbon emission reductions
by 32% from 2005 levels by 2030. At the time of the Clean Power Plan
proposal, some estimated US coal demand would be reduced to 650m
tons annually—nearly a 30% decline from 2014 consumption levels.
-CONTINUES-
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ENDNOTES (CONT’D)
[3] It is important to recall that Peabody Energy entered Chapter 11
amidst a significant dispute between its secured and unsecured creditors as to the collateral package that secured the senior creditors’ liens
on account of outstanding debt. Though Peabody proposes to resolve
that dispute in connection with currently proposed plan of reorganization, it is arguably this dispute, coupled with the time that parties anticipated litigating a resolution, that prompted Peabody’s DIP lenders
to allow the distressed coal company to spend a year in Chapter 11.
[4] Patriot Coal first entered Chapter 11 on 9 July 2012.

[5] See, e.g., Surface Mining Control and Reclamation Act, 30 U.S.C. §
1201 et. seq.
[6] On 17 August 2016, the Office of Surface Mining Reclamation and
Enforcement announced it will begin the rulemaking process to
strengthen regulations on self-bonding to help ensure that companies
are financially able to restore lands disturbed by coal mining when
extraction operations are completed.

Pension Fund v. Foodtown, Inc, 296 F.3d 164 (3d Cir. 2002) (withdrawal
liability claim arises upon withdrawal); In re CPT Holdings, Inc, 162
F.3d 405 (6th Cir. 1998) (same); Einhorn v. Dubin Bros. Lumber Co.,
Inc, 33 F. Supp. 3d 504 (D.N.J. 2014) (same); Matter of United Merchants & Mfrs., Inc, 166 B.R. 234 (Bankr. D. Del. 1994) (same); Matter
of Computerized Steel Fabricators Inc, 40 B.R. 344 (Bankr. S.D.N.Y.
1984) (same) with In re Marcal Paper Mills, Inc, 650 F.3d 311 (3d Cir.
2011) (withdrawal liability can be apportioned between prepetition
and postpetition periods, the latter entitled to administrative priority);
CD Realty Partners, 205 B.R. 651 (Bankr. Mass. 1997) (withdrawal liability is prepetition contingent claim). See also In re Commercial Financial Services, Inc, 246 F.3d 1291 (10th Cir. 2001) (termination premiums not entitled to administrative expense priority because they were
not necessary to the estate).
[14] As of October 2015, the plan was in “critical and declining status,” meaning that it is less than 65% funded and is projected to become insolvent during the 2025-2026 plan year.
[15] The VEBA trust covered benefits for approximately 12,146 retirees.

[16] Notwithstanding modifications made to Patriot’s CBA and retiree
benefits, substantial portions of Patriot’s legacy liabilities remained in
[8] Self-Bonding in an Era of Coal Bankruptcy, Recommendations for place and unaffected by the reorganization, including its MEPP obligaReform, Institute for Policy Integrity, August 2016, Jayni Foley Hein, tions under the UMWA Plan, and Coal Act and Black Lung Act obligations.
Ben Snow, Sean Stefanik and Lauren Webb. These figures are as of 31
December, 2015, except for Alpha Natural Resources, whose figures [17] Judge Mitchell did not rule lightly, stating that:
are as of 31 December 2014.
At the outset, the Court notes and recognizes the impact any
ruling on the pending Motion and objections has on multiple
[9] The Coal Industry Retiree Health Benefit Act requires applicable
stake holders in these Chapter 11 cases. As noted on the record
employers to pay annual premiums to address certain UMWA health
during the hearing, the dollar or quantitative monetary impact
plan underfunding.
on each employee or retiree may not be as high an amount as
[10] Black lung liabilities are special workers' compensation liabilities
to other creditors. However, the impact on each employee and
inherent to the coal industry due to the high rates of coal miners suffereach retiree is huge, and may be difficult for many, if not all, to
ing from pneumoconiosis. The federal Black Lung Benefits Act requires
understand, much less accept as fair, equitable or just.
coal mine operators to either self-insure (subject to scrutiny from the
Department of Labor) or obtain insurance, and also charges an excise [18] The UMWA appealed Judge Mitchell’s decision to the US District
tax on all coal companies based on coal production in order to support Court for the Northern District of Alabama. On 18 May 2016, the disa black lung federal fund. The Black Lung Benefits Act also provides for trict court issued a memorandum opinion and order affirming the lowsuccessor liability from a “successor operator”, which includes a reor- er court ruling. Case No. 16-00057-RDP [Dkt. Nos. 41 and 42]. Thereganized business following bankruptcy. There are also state law black after, the UMWA appealed the district court decision to the US Court
lung schemes which those suffering from the disease may take ad- of Appeals for the Eleventh Circuit, where the appeal remains pending.
Case No. 16-13483 (11th Cir. June 13, 2016).
vantage of instead of the federal scheme. 30 U.S.C. § 901, et seq.
[7] See supra fn. 6.

[11] Interestingly, CBA and OPEB issues did not arise in connection [19] 11 U.S.C. § 363(f) (emphasis added).
with James River’s section 363 asset sale as its workforce was com- [20] 99 F.3d 573 (4th Cir. 1996).
pletely non-unionized.
[21] See In re Trans World Airlines, Inc, 322 F.3d 283 (3d Cir. 2003); In
[12] See 11 U.S.C. § 503(b)(1)(A). These underfunding claims are typi- re Chrysler LLC, 576 F.3d 108 (2d Cir. 20019).
cally classified as contingent prepetition claims rendered noncontingent once the plan is terminated or the company withdraws. [22] See Chi. Truck Drivers, Helpers & Warehouse Workers Union
(Indep.) Pension Fund v. Tasemkin, Inc, 59 F.3d 48 (7th Cir. 1995); In re
See In re Bayly Corp, 163 F.3d 1205 (10th Cir. 1998).
Savage Arms Indus., Inc, 43 F.3d 714 (1st Cir. 1994).
[13] The case law regarding the priority of premiums due in connection with a contributing company’s postpetition withdrawal from a [23] See United Mine Workers of America Combined Benefit Fund, et
pension plan is still developing. See, e.g., In re Oneida Ltd, 383 B.R. 29 al. v. Walter Energy, Inc, et al, Case No.: 2:16-cv-00064-RDP (N.D. Ala.
(Bankr. S.D.N.Y. 2008) (termination premium is a dischargeable prepe- March 8, 2016) (Docket No. 55).
tition claim) reversed by 562 F.3d 154 (2d Cir. 2009) (termination premium arises post-emergence and is not dischargeable), cert. denied,
558 U.S. 1100 (2009); Board of Trustees of Teamsters Local AL 863
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ENDNOTES (CONT’D)
[24] 99 F.3d 585. The district court also affirmed the bankruptcy court’s order approving Walter Energy’s sale of non-core assets, which sale
also occurred “free and clear” of any future Coal Act liability. See United Mine Workers of America Combined Benefit Fund, et al. v. Walter
Energy, Inc, et al, Case No.: 2:16-cv-00249-RDP (N.D. Ala. March 15, 2016) (Docket No. 5).
[25] Similarly, after Walter Energy closed its core asset sale to a consortium of first lien lenders, it sold its noncore assets to Seminole Coal Resources.
[26] The exact opposite situation arose in Walter Energy, where Judge Mitchell approved the core asset sale without a non-core asset purchaser locked up. In fact, Walter was forced to postpone an auction for its non-core assets after the first lien lender consortium that purchased the
core assets declined to to make an offer. Ultimately, Walter sold its noncore assets to Seminole Coal Resources.

Disclaimer
Any opinions, analysis or information provided in this article are not intended, nor should be construed, as legal advice, including, but not limited to, investment
advice as defined by the Investment Company Act of 1940. Debtwire does not provide any legal advice and subscribers should consult with their own legal
counsel for matters requiring legal advice.
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