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BRAZILIAN RESTRUCTURING REGIME LEAVES LESS UPSIDE AND  
LEVERAGE FOR CREDITORS THAN US/UK PROCESSES 

OVERVIEW 

B razil’s current legislation governing corporate reorganization 

is just over ten years old.  Geared towards corporate reorgan-

ization, the system shares certain hallmarks of both the U.S. Chap-

ter 11 and English scheme processes, providing distressed compa-

nies with three distinct restructuring paths: out-of-court balance 

sheet fixes, in-court reorganizations and liquidations.  However, 

differences in creditor classifications, priorities, voting thresholds 

and the role of prepetition equity holders makes for a unique re-

structuring system with diluted creditor upside and leverage.  

With the increase of Brazilian restructurings in recent years, the 

waters of Brazilian restructurings are still being charted, and judi-

cial interpretation and application will continue to reveal addition-

al nuance and distinction.  In this Special Report, the Debtwire 

legal analyst team provides a top-level review of the Brazilian re-

structuring system as it stands today, and highlights some key dis-

tinctions from the US and English regimes. 

THREE REORGANIZATION PROCESSES 

The current Brazil judicial restructuring rules became effective 

on 9 June 2005 through Law number 11.101. These rules regu-

late three distinct restructuring processes: Judicial Recovery (in

-court restructurings), Out-of-Court Recovery (also called 

“extrajudicial”) and Bankruptcy proceedings (liquidations). Not-

withstanding that the legislation is now ten years old, it is still a 

relatively recent development, especially considering that the 

previous legislation—Decree-Law  number 7.661 from 21 June  

1945—governed reorganization procedures for almost sixty 

years. Unlike its predecessor, the current law was designed 

with reorganization and creditor participation at its core in or-

der to stimulate economic activity and preserve the employ-

ment of workers and the rights of creditors. 

OPTION 1: JUDICIAL RECOVERY 

A company seeking to commence a Judicial Recovery process is 

seeking to restructure many of its debt obligations through the 

eventual filing of a Judicial Recovery Plan.  While we view this 

process as the most akin to the Chapter 11 system in the U.S., 

there are marked differences—especially with respect to the 

role of current equity and (limited) potential for creditors to 

capture “upside” through plan distributions. 

QUALIFICATION.  In order for a distressed company to com-

mence a Judicial Recovery proceeding, companies must fulfill 

several requirements including that they should have been de-

veloping their activities for at least two years prior to the re-

quest, and either should not have been declared bankrupt be-

fore (Judicial Recovery proceeding or not) or have had any pre-

vious bankruptcy decrees declared extinct through res judicata 

Court decisions. Companies seeking judicial reorganization 

must also not have obtained an initial grant of authorization to 

enter a judicial recovery process within the last five years, and 

both the companies and their management must not have 

been previously convicted of committing crimes described in 

the recovery law. 

VENUE.  The Judicial recovery plea must be filed in the Civil 

Court of the main place of activities of the company or, if the 

company is headquartered abroad, in the Judiciary District of 

its subsidiary. Note that the Brazilian court system does not 

have a dedicated bankruptcy bench, and thus restructurings 

can be overseen by any civil judge. 

 

-CONTINUES- 

CONTENTS 

OVERVIEW 1 

THREE REORGANIZATION PROCESSES  1 

OPTION 1: JUDICIAL RECOVERY   1 

OPTION 2: OUT-OF-COURT RESTRUCTURING 4 

OPTION 3: BANKRUPTCY 4 

THE US AND UK PERSPECTIVE 5 

BRAZIL DEVELOPMENTS 5 

ENDNOTES  6 

ABOUT THE AUTHOR AND CONTACT INFORMATION 

Arthur Almeida 

Legal Analyst, Latin America  
Tel: +5511 3504-0154 | Arthur.Almeida@debtwire.com 
 

Arthur Almeida  is a former restructuring attorney. Prior to joining Debtwire as a Legal Analyst, he 
practiced with Passos & Sticca Advogados Associados, as well as working in the legal department 
of Banco Fibra S.A.  

Arthur’s experience includes participating in major civil litigation on credit recovery. He has repre-
sented creditors such as banks and financial institutions in high-profile restructurings.  

mailto:Arthur.Almeida@debtwire.com?subject=Brazilian%20Restructuring%20Regime%20Review


Page 2 DW-AMER 18-MAR-16 

 

LEGAL ANALYSIS 
LATIN AMERICA—BRAZIL | 19 MAY 2016 

OPTION 1: JUDICIAL RECOVERY (CONT’D) 

FIRST DAY FILINGS.  Besides the exigencies mentioned above, a 

judge considering whether to allow a Judicial Recovery request to 

proceed will analyze whether the company has presented at the 

initial petition the following information and documents: (i) clari-

fication regarding the current situation of assets and concrete 

reasons for the financial and economic crisis; (ii) the last three 

years of accounting statements showing all the financial infor-

mation of the company; (iii) a list of creditors including amounts, 

origin and classification (named as “first creditors’ list”); (iv) a list 

of all the employees, including positions, wages and monies due 

to each one; (v) proof of registration at the Commercial Registry; 

(vi) a list of assets and properties belonging to company manag-

ers and to the majority shareholders; (vii) a list of all bank ac-

counts situation and amounts deposited; (viii) certificates of regis-

try offices protests located at the main place of activities of the 

company; and (ix) a list of all lawsuits filed by or against the com-

pany, including the involved sums and estimates.  This “first day” 

information has many similarities to the US Chapter 11 process, 

but uniquely ropes in information concerning the assets of the 

company’s management and major shareholders. 

PROCESS APPROVAL.  If all the information and documents 

prove valid, the judge will allow the company to conduct a judi-

cial recovery process and publish this decision along with the 

company’s first list of creditors and claims. At that time, the 

court will also appoint a Judicial Manager, who will then prepare 

monthly accounting reports throughout the course of the judicial 

recovery process, among other responsibilities concerning the 

reorganization process. 

The Judicial Manager is charged with working with the court, 

debtor and creditors developing during the period of the judicial 

recovery case. Note that, during this phase, the company’s man-

agement remains in place to run its business and propose a plan.  

The Judicial Manager is an additional party appointed to assist in 

the claims process, described below. 

Further, upon court approval of the Judicial Recovery process, the 

judge will suspend all lawsuits against the company for the next 

180 days. While non-debtor guarantors may still be pursued, cer-

tain managers will also benefit from a stay of individual lawsuits 

(where a manager has unlimited responsibility, for instance).   

Importantly, the judicial stay is not immediate—it follows after the 

restructuring is approved by the court—and it is for a finite period. 

However, Brazilian courts have been known to extend this period, 

regardless of the fact that the recovery law forbids such extensions.  

 

 

CLAIMS RECONCILIATION.  Upon the publication of the decision 

approving Judicial Recovery process and accompanying list of 

creditors and claims, two deadlines are triggered for the claims 

process: (i) creditors will have fifteen days to present to the Ju-

dicial Manager either a “Credit Habilitation” if their claims were 

not listed by the debtors or an “Administrative Impugnation” to 

correct the listed claim’s value and/or classification; and (ii) the 

company will have sixty days to present its Judicial Recovery 

Plan.  The Judicial Manager will assist the company in evaluating 

creditor corrections to the claims list, and assist in publishing a 

second creditors’ list, which is due forty-five days from the 

deadline for creditors to submit Administrative Impugnations. 

Should the creditors, the company or the Public Prosecutor not 

agree with the second creditors’ list amounts or classifications, 

they have ten days to file a petition (named “Judicial Impugna-

tion”) against it, and the dispute will then be reviewed by the 

judge for a ruling. After the filing of the defendant’s answer, the 

plaintiff’s reply and the opinion of the Judicial Manager (each of 

which is due within five days of each other), the judge will ana-

lyze the claim dispute and grant decision. A party may also file 

“Interlocutory Appeal” of that decision. 

Note that not all claims may be impaired by a Judicial Recovery 

plan. The Brazilian restructuring law names certain claims as 

“extraconcursal” and, therefore, they are not subject to the 

bankruptcy proceedings.  These sorts of claims include claims 

guaranteed by real estate chattel mortgage (“alienação fiduci-

ária de bens imóveis”), tax claims and certain bank loans re-

lating to export finance, like the Advance on Export Contracts 

(“adiantamento a contrato de câmbio para exportação”).  These 

claims must be paid in full. 

As for claims that can be affected by a Judicial Recovery process, 

it is important to highlight that the law is very strict in terms of 

claims classifications. Claims must be classified as either: (i) Labor 

Claims; (ii) Collateral or Secured Claims; (iii) Unsecured Claims; or 

(iv) Microenterprise/Small Businesses Claims. Brazilian reorgani-

zation law forbids companies from creating new claim categories, 

and mandates that all creditors within a class must be treated 

equally.  Thus, without full consent, it is likely very difficult to 

agree to separate treatment within these clearly drawn classes. 

It is important to note that there are no classes for equity holders 

because they are not impaired by the bankruptcy process. Not 

only does current management maintain control of the company, 

but current equity retains its interest in the reorganized company.   

-CONTINUES- 
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OPTION 1: JUDICIAL RECOVERY (CONT’D) 

Thus, out-of-the-money creditors generally do not have the op-

portunity to capture the “upside” through a new equity distribu-

tion.  But, as noted below, the personal assets of management 

and major shareholders can be used as recovery sources in cer-

tain circumstances. 

JUDICIAL RECOVERY PLANS.  As noted above, a debtor must 

submit a Judicial Recovery Plan within sixty days from the judi-

cial approval of the reorganization. Typically, Judicial Recovery 

Plans that impair creditor classes have two basic themes: re-

scheduling of maturity and haircuts.[1] 

After the plan is filed, dissenting creditors have 30 days to file 

an objection.  If there are no Objections, the plan will be consid-

ered approved. Nevertheless, if at least one of the creditors file 

an Objection, the Judicial Manager will convene an Assembly of 

Creditors to deliberate and vote the approval of the plan. Ac-

cording to the law, such Assembly must be scheduled within the 

following 150 days, starting from the date the court approved 

the Judicial Recovery process, however in practical terms it is 

generally impossible to observe this deadline. 

In the Assembly, the selected creditors may approve, change or 

reject the plan. The Assembly can also institute a Creditors’ 

Committee, composed by one titular and two substitute mem-

bers of each Claims’ category, in order to inspect and supervise 

Judicial Manager activities and the development of the judicial 

recovery process.[2] Should the plan be modified, the Assembly 

may be suspended and then a new date will be scheduled, 

granting creditors time enough to analyze the plan’s amend-

ments, before deciding about approving or rejecting the plan. 

To be approved, the plan must be accepted by more than half 

of all of the votes present in the Assembly. In this sense, Labors 

Claims and Microenterprise/Small Businesses Claims’ votes are 

considered pursuant to the number of claimholders, regardless 

of the amount of each claim.[3]  On the other hand, Secured 

and Unsecured Claims’ votes shall be examined according to 

the number of claimholders, and, pursuant to their amount in 

Brazilian Reais,[4] both of which require a majority for approval. 

It is important to keep in mind that voting quorum is obtained 

according to the holders of claims which have attended to the 

Assembly of Creditors where the plan is voted. In other words, 

claims and creditors who did not attend to the Assembly will 

not be considered on the accounting of the minimum ac-

ceptance amount and quorum to the approval of the plan.  

 

 

As in the U.S., holders of claims that are unimpaired by the Judi-

cial Recovery Plan (“extraconcursal”) are not allowed to vote, 

but may attend to the Assembly of Creditors.  

-CONTINUES- 

BRAZILIAN RESTRUCTURING OUTSIDE DATE CHART 

Judicial Recovery 

Day 0 
Court approves Judicial Recovery 
process, publishes decision and sus-
pends all lawsuits against company. 

Day 15 

Creditors must present their claim if 
not listed on first list of creditors, or 
correct the value or classification if 
they disagree with the listed claim. 

Day 60 
Company must present judicial recov-
ery plan.  Judicial Manager must pub-
lish second list of creditors. 

Day 70 

Creditors must file petition against 
second list of creditors if they disa-
gree with listed amounts or classifica-
tions of claims. 

Day 90 Creditors must file plan objections. 

Day 150 
Judicial Manager must convene an 
assembly of creditors to deliberate 
and vote for approval of the plan. 

Day 180 Expiration of suspension of lawsuits. 

Two years following plan con-
sideration 

Company remains in the judicial re-
covery process, monitored by the 
judicial manager to ensure compli-
ance with plan obligations. 

Out of Court Restructuring 

Day 0 
Plan filing date. 

Day 30 
Creditors must file plan objections. 

Day 35 
Company must answer creditor ob-
jections. 

Day 40 
Judge analyzes parties’ arguments 
and renders a confirmation decision. 

Day 55 

Parties must file appeal of the confir-
mation decision to the State Court of 
Justice. 
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OPTION 1: JUDICIAL RECOVERY (CONT’D) 

CRAM DOWN. Furthermore, the judge may approve the plan 

even without the acceptance of all Claims, if he considers that the 

reorganization is feasible, and also if some objective and cumula-

tive requirements of the law are accomplished, through an insti-

tute called “Cram Down”, inspired by the US Chapter 11 process.    

To be approved through the Cram Down process in Brazil, the 

plan must have: (i) approval of more than half of all of the 

claims present at the Assembly, in Brazilian Reais amount; (ii) 

approval of at least two claims classes if there are three or four 

total, or approval of one class if there are only two; and (iii) at 

least one-third of claims in rejecting classes must have ap-

proved the plan (calculated by claim amount for Secured and 

Unsecured classes, by number of claims for Labor and Microen-

terprise/Small Businesses classes). 

MONITORING AND CONCLUSION. Following the judge’s consid-

eration of the plan, the company remains in the Judicial Recov-

ery process for two years after the vote, monitored by the Judi-

cial Manager for the company’s compliance with the approved 

plan obligations. After that, the judge will grant a decision de-

claring the end of Judicial Recovery, even if there are remaining 

obligations to be accomplished.  

OPTION 2: OUT-OF-COURT RESTRUCTURING  

Law number 11.101/2005 also provides for an out-of-court pro-

cess. In passing the governing legislation, the legislature’s goal 

was to revoke the previous law that considered out-of-court 

debt renegotiations as “acts of bankruptcy” which could give 

creditors grounds to request a court declaration of a company’s 

bankruptcy.  The new law allows companies to negotiate debt 

modifications outside of a court process without the fear of an 

unplanned bankruptcy declaration.   

While termed an “out-of-court” process, the court is ultimately 

involved as the purpose of an out-of-court process is to obtain 

court ratification over negotiated debt adjustments over the 

objection of dissenters—essentially a cram process.  While the 

recovery process described above contemplates a reorganiza-

tion of all debt classes through a recovery plan, out-of-court 

restructurings are tailored to specific debt obligations.   

QUALIFICATION AND APPROVAL.  Companies seeking judicial 

ratification of an Out-of-Court plan approval must fulfill the 

same requirements mentioned above for Judicial Recovery re-

quests. After receiving the request to confirm an Out-of-Court 

plan, the judge will determine the date of Public Notice, which 

starts a 30 day deadline for creditors to object.  Should there be 

no objections, the judge will confirm the Out-of-Court plan.[5]  

Should creditors object to the plan, however, the company 

must present its answer on the following five days, and then 

the judge will have five additional days to analyze both parties’ 

arguments and make a confirmation decision. At last, parties 

will have fifteen days to file appeal against this decision, in or-

der to address the matter to the State Court of Justice. 

CRAM.  In order to obtain court approval of an Out-of-Court plan 

drafted by the company and presented to creditors, (i) more than 

60% of each modified class must vote to approve the proposal, 

and (ii) the proposed treatment cannot distinguish between ac-

cepting and rejecting class members.  Moreover, plans that pro-

pose different payment conditions to creditors in the same class 

cannot be submitted to judge’s confirmation, and therefore may 

not be crammed upon dissenting creditors.  The tallying of votes 

(by number/amount) is conducted similarly to the Judicial Recov-

ery plan voting process, as described above.  Notably, Out-of-

Court plans cannot adjust tax claims or labor claims.[6] 

After the judge confirms the Out-of-Court plan, creditors are 

bound to the terms of the plan and only unanimous consent of 

the accepting creditors can modify the plan post-confirmation.  

OPTION 3: BANKRUPTCY   

At last, if a company engaged in a Judicial Recovery process ei-

ther fails to present a Judicial Recovery plan or that plan is re-

jected at the Assembly of Creditors, the court will decree that 

the company is in Bankruptcy—a liquidation proceeding.[7]  At 

that time, the managers of the company are immediately taken 

away from their activities, in order to preserve company’s as-

sets, properties and productive resources, and the Judicial Man-

ager will become the legal representative of the bankrupt es-

tate.  Creditors may also independently seek a court declaration 

of a company’s bankruptcy, which requires proof of certain 

bankruptcy acts, including the company’s breach of any con-

tract obligations or fraudulent acts against creditors, like the 

alienation of assets to third parties before the payment of credi-

tors, among other acts.  

Like a Chapter 7 or Chapter 11 trustee in the U.S., the Judicial 

Manager represents the company at all lawsuits where the es-

tate is involved, including the tax and the labor suits. In addition, 

should there be evidence of fraud, the judge may determine—

by the judge’s own initiative or after a creditor’s request—that 

managers’ individual assets may be used for recoveries.   

Regarding the claim priority, it is important to remember that 

not all possible claims against the company are submitted to 

-CONTINUES- 
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OPTION 3: BANKRUPTCY  (CONT’D) 

Regarding the claim priority, it is important to remember that 

not all possible claims against the company are submitted to 

the judicial process. Thus, the salaries due,[8] as well as the ex-

penses which payment in advance is considered by the Judicial 

Manager as unavoidable for the management of the bankrupt-

cy, will recover first. The claims originated by loans incurred 

after the Bankruptcy decree, or after the beginning of the Judi-

cial Recovery process, will also be paid before the other claims 

described in the paragraph below.  

The intention of the law was to protect creditors which agreed 

on helping the reorganization and taking the risk of giving “new 

money” to companies that are facing a financial crisis—similar 

to the concept of administrative claims in a U.S. bankruptcy. 

After satisfying those priority claims, recoveries will be distrib-

uted through the following waterfall priority structure: (i) Labor 

Claims up to one hundred and fifty Brazilian minimum wages; 

(ii) Collateral or Secured Claims; (iii) Tax Claims; (iv) Privileged 

Claims;[9] (v) Unsecured Claims; and (vi) Subordinated Claims.  

Similarly situated claims share recoveries pro rata.   

Finally, after the sale of all company’s assets and the sharing of 

the liquidation’s result among the creditors, the Judicial Manag-

er will have 30 days to present his accounting report to the 

judge. Should there be no impugnations from the creditors nor 

from the Public Prosecutor, the judge will approve the ac-

counting report, and on the following ten days the Judicial Man-

ager will present his Bankruptcy Final Report, showing (i) assets 

estimated values and the result of its liquidation, and (ii) 

amounts of debts and of the payments made to creditors.  Then 

the judge will grant a decision ending the bankruptcy claim.  

THE US AND UK PERSPECTIVES[10]  
While the three Brazilian bankruptcy processes may roughly re-

semble U.S. Chapter 11s, pre-packs and liquidations, there are 

some pretty significant distinctions that are a specific detriment 

to a company’s debt holders.  First is the lack of opportunity to 

capture a company’s reorganized equity through a bankruptcy—

equity remains with current shareholders.  Out-of-the-money 

creditors further lack protection from an official committee to 

represent their interests as creditor’s committee’s are rare in 

Brazil.  Thus, activist creditors must be sure to hire independent 

counsel and find ways for their fees to be paid by the debtors.   

The rigidity of the classification structure might also create 

unique dynamics between secured creditor tranches.  The Bra-

zilian process seems to put every secured creditor together in 

one class, which in theory would allow more widely held and 

greater principal amounts to control the whole class, regardless 

of their priority position, dragging along others. 

Finally, management gets some benefit and burden.  While the 

team might remain in control of the company, the Judicial Man-

ager’s involvement seems much greater than a U.S. Trustee, seem-

ingly taking over the claims process and putting its two cents into 

the formation of a Judicial Recovery plan.  However, management 

could be hit with a sua sponte determination of fraud and see 

their own personal assets used as recovery sources. 

Unlike the US system, but like the English restructuring system, 

the Brazilian Out-of-Court process streamlines a cram process 

for isolated debt adjustments.  In this respect the English regime 

is similar, specifically the scheme of arrangement (which is not 

technically an insolvency procedure, being governed by compa-

nies legislation as opposed to the Insolvency Act).  

Over recent years many significant European restructurings have 

been achieved via schemes of arrangement. The scheme is a 

procedure which provides for a “compromise or arrangement” 

between a company and its creditors (or any class of them) (or 

its members (or any class of them)). Schemes are very versatile 

and can be used to implement various types of workouts from 

simple ‘amend and extends’ through to larger scale restructur-

ings. Like the Brazilian Judicial Recovery Plan, schemes may in-

volve rescheduling of maturity and debt haircuts. 

English schemes, however, have different voting thresholds to Bra-

zilian procedures: If a scheme receives the approval of the requisite 

majority of scheme creditors (a majority in number representing 

75% in value of the creditors (or of each class of them) who vote) 

and the court sanctions it, it will bind all creditors subject to it, in-

cluding any who do not vote or vote against the scheme. In con-

trast to Brazil, the vote is necessary even if there are no objecting 

creditors. While schemes can bind apathetic or dissenting creditors 

within a class, it is not possible to bind an entire class which votes 

against the scheme, which must be approved by each class. Thus 

there is no true ‘cram down’, contrary to the position in the U.S. 

and Brazil. Like the Brazilian out of court restructuring, schemes are 

tailored to specific debts, and only affected creditors will vote.  

BRAZIL DEVELOPMENTS 

But with a relatively new process that already has seen some 

judicial tweaking—like extensions of the automatic stay, for in-

stance—it will be interesting to see how a system based on sig-

nificant judicial discretion and equity retention will be molded 

as more complicated restructurings find home in Brazil.   

More importantly, will any further judicial tweaking inure to the 

benefit, or greater detriment, of a Brazilian company’s creditors? 

-CONTINUES- 
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ENDNOTES 

[1] The Brazilian Superior Court of Justice has already recognized that personal guarantees by non-debtors (i.e., management) are 

completely independent of the main debt. Thus, the personal guarantee consists of an autonomous and totally independent obli-

gation, and therefore it may be retained per the original agreement, without the reorganization haircut.  In other words, the Judi-

cial Recovery has no impact on non-debtor guarantees.  However, creditors may always voluntarily agree to release non-debtor 

guarantees by voting to accept a plan incorporating such terms.   

[2] In practice, a Creditors’ Committee is rarely instituted since it is considered unnecessary.  Rather, creditors usually prefer to 

hire specialized lawyers to protect their own rights and interests, rather than appoint a Committee that protects the interests of 

all creditors. 

[3] In Brazil, these votes are named “by head” (“por cabeça”). The idea is to ensure that every vote has the same importance, regardless 

of its amount, in order to stimulate labor creditors and microenterprise managers to attend to the Assembly of Creditors.  

[4] Credits originally agreed in foreign currency, like Dollars or Euros, shall be converted into local currency by the exchange rate of 

the day immediately before the date of Assembly.  

[5] Note that, if the company does not comply with the plan terms, the restructuring will not be automatically converted to a 

bankruptcy process—creditors will need to ask for a declaration of bankruptcy.  

[6] Labor claims may be rescheduled through the Out-of-Court process with holder consent, while tax claim adjustments require 

legislative action.  

[7] The same consequence will take place if approved plan obligations are not duly accomplished by the debtor company.  

[8] Regarding the last three months before the bankruptcy decree, and limited to five minimum wages per worker.  

[9] Privileged claims may refer to expenses concerning the management of some special and determined asset of the debtor, in-

cluding liquidation expenses. Microenterprise/Small Businesses Claims are also considered privileged ones, among others generally 

described at the law, such as the rural worker’s right of retention of tools for salaries, or worker for improvements made to an asset.  

[10] Contributions by Jack M. Tracy II, Senior Legal Analyst (North America) and Dawn Grocock, Legal Analyst (Europe). 
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