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L 
ast month, the Abengoa Group’s consolidated reorganization plan was approved 

by creditors, while the State Court recently put accomplishment of that plan at risk 

by granting ANEEL’s (National Energy Agency) request to move forward with its 

administrative processes designed to cancel the government concessions to the 

company. 

Furthermore, Oi S.A.'s restructuring Court has scheduled its creditors’ meeting for 

October, following the Judicial Manager’s suggestions and just after allowing the company 

to proceed with its consolidated reorganization process. The Trustees of the foreign 

affiliates PTIF and FinCo appealed the decision, which permits the company to propose  a 

single reorganization proposal for the entire group, following two previous appeals already 

filed by China Development Bank (CDB, formerly known as Bic Banco), Capricorn Capital, 

Ltd. and Sygyzy Capital Management, Ltd. All the appeals on the consolidation are expected 

to be ruled upon before the creditors’ meeting. In addition, the State Court authorized the 

company to continue a mediation/conciliation process to provide an expedited recovery 

for creditors holding BRL 50,000 or less in credits—paying them early in exchange for their 

agreement to vote for the company’s plan .  

Lastly, the Debtwire legal analyst team attended a Sao Paulo Attorneys’ Association (AASP) conference, during which 

experienced restructuring attorneys and professors discussed some of the most controversial legal topics related to in-Court 

reorganizations in Brazil, including case law regarding the right to vote at the creditors’ meeting in cases of credit assignment 

and the matters concerning the compatibility between arbitration and bankruptcy proceedings.  

Arthur Almeida, 

Legal Analyst 

Debtwire , Latin America 

Brazilian Court Spotlight—August 2017 
Oi creditors’ meeting convened, Abengoa Brasil reorganization plan approved  

COMPANIES IN THIS EDITION 

Abengoa Group 

Aralco Group 

Cimento Tupi S.A. 

Lupatech Group 

OAS Group 

Odebrecht Oil and Gas S.A. 

Oi Group 

Samarco Mineração S.A. 

Schahin Group (Base Engenharia) 

Sete Brasil Group 

Tonon Group 

Wind Power Energia S.A.  

 

Ben Miller 
Managing Editor,  Latin America 
Tel: +1 212 686 5354 
Ben.Miller@Acuris.com 

Jack M. Tracy II 
Head of Legal Analysis for the Americas 
Tel: +1 646 378 3177 
Jack.Tracy@Acuris.com 

Arthur Almeida 
Legal Analyst, Latin America 
Tel: +55 11 3504 0154 
Arthur.Almeida@Acuris.com 

https://www.debtwire.com/intelligence/view/2490280
mailto:ben.miller@acuris.com
mailto:jack.tracy@acuris.com
mailto:arthur.almeida@acuris.com


An Acuris Company 

Debtwire.com Debtwire.com Debtwire.com  Page 3 

Brazilian Court Spotlight—July 2017 

Abengoa Group 
Case Profile Plus Update  

On 18 August, the Abengoa Group’s creditors approved the 
revised version of the consolidated reorganization plan, 
which was filed by the company on 10 August but became 
available for creditors’ analysis only on 16 August. Now, the 
plan vote only needs the affirmance of the restructuring 
Court in order to become effective. The approving vote was 
captured in 3 distinct voting processes by the creditors of 
each company of the group (Abengoa Construcao Brasil 
Ltda., Abengoa Concesses Brasil Holding S.A. and Abengoa 
Greenfield Brasil Holding). The voting process was put in 
place by the Rio de Janeiro State Court of Justice in its 
judgment on the appeals filed against a proposed 
consolidated restructuring by creditors Banco BTG Pactual 
SA and Banco Crédit Agricole Brasil SA, a solution seeking to 
mitigate the weight of the creditors’ vote by separate estate 
in an approved substantive consolidation of such estates.  

The company’s further appeals of the voting process are 
still pending before the Superior Court of Justice, but it will 
need to decide whether or not to move forward with such 
appeals as the plan was approved. In those appeals, the 
company argues that the decision on the voting process was 
not properly before the State Court on appeal from a Lower 
Court decision on the plan, since the issue on appeal was 
only to opine on the most appropriate way to present the 
Judicial Recovery plan—not institute a voting scheme 

without Lower Court consideration first . 

Further, on 2 December, the restructuring Court suspended 
the administrative processes filed by ANEEL (National 
Agency of Electric Energy) and MME (Ministry of Mines and 
Energy) to charge the company for operational defaults, 
foreclose the performance guarantees and extinguish the 
government concessions that authorize the Greenfield 
ATEs’ very operations as electrical providers. Neither 
ANEEL nor MME have agreed to the company’s proposal to 
sell the Greenfield ATEs’ to investors and transfer the 
concession rights thereto, thus they have filed appeals. 

However, even before the ruling on the appeals, on 14 July 
the Government entities filed an urgent relief request 
(“Suspensao de Execucao da Medida Liminar”) to the 
president of Rio de Janeiro State Court of Justice, who 
ultimately lifted the injunction that suspended the 
administrative processes, grounded in protecting the public 
interest. Specifically, the Court held that such suspension 
could impair Brazilian electrical interconnections among 
regions North-Northeast and Southeast-Central-West, as 
argued by the regulatory agency, and thus allowed ANEEL 
and MME to move forward with their actions against the 
company – what could put the accomplishment of the just-
approved plan at risk. 

Legal Analysis Links: 

Abengoa Group hybrid substantive consolidation to be 
considered by Superior Court of Justice 

Abengoa Group attempt to save concessions mows 
over creditors’ rights and concessions laws 

Abengoa Brasil trustees seek unsecured creditor 
classification for structural guarantees’ and unpaid 
fees’ claims  

Abengoa Brasil concession cancellation drama 
illustrates the power of public interest in Brazil 

 

Aralco Group 
The company's Judicial Recovery plan was approved at the 
creditors’ meeting held on 8 December 2014 and ratified by 
the Court on 21 January 2015.  That plan proposed, among 
other restructuring measures, (i) the creation of an 
Advisory Board, composed of 6 representatives responsible 
for analyzing the sugar and ethanol producer’s day-to-day 
operations, as well as reviewing proposed asset sales and 
reorganization alternatives, among other tasks, and (ii) the 
issuance of convertible bonds of “Nova Aralco” . 

While the Advisory Board members were finally elected on 
6 December, nearly a year after the plan was ratified, the 

long-delayed issuance of the convertible bonds of Nova 
Aralco looks close to be finally implemented.  On 4 August, 
the company filed the final terms of the indentures, and 
requested the Court to affirm the final versions and to grant 
the company 45 working days to issue the new bonds, as it 
depends on several measures to be adopted both in Brazil 
and abroad according to the petition. In addition, during a 
meeting that took place on 24 August, the Advisory Board 
decided to schedule a new meeting for 1 September, when 
its members will execute the new bonds, schedule a 
creditors’ meeting (where the company will present 
alternatives for the non-accomplished obligations stated in 
the approved plan) and approve of a stake transfer proposal 
to Coopersucar SA. Thus, new convertible bonds are 
expected to be issued by late October. 

In the meantime, financial creditors Banco Bradesco S.A., 
Citibank, N.A., The Bank of Nova Scotia and Credit Suisse 
Brazil (Bahamas) Limited are facing difficulties in foreclosing 
on collateral (equipment and a mill) granted by the company 
through a fiduciary lien agreement. Although Section 49, § 3º 
of Brazilian Reorganization Law sets forth that claims 
guaranteed by fiduciary liens are not impaired by the Judicial 
Recovery and creditors are free to exercise remedies against 
the collateral, Superior Court of Justice precedent has held 
that all measures regarding the alienation of assets belonging 
to a company protected by an in-Court restructuring process 
are submitted to the Judicial Recovery Court’s oversight. In a 
conciliation hearing that took place on 27 June, the company 
made a payment proposal to these extraconcursal creditors, 
who were expected to formalize their acceptance to the 
company’s terms by 25 July.  That deadline has been initially 
extended to 24 August, and then again to 1 September, as by 
24 August only Credit Suisse had agreed to the proposal . 

Cimento Tupi S.A. 
Creditor Banco Fibra S.A. requested the cement maker’s 
insolvency on 9 February in the 2nd Corporate  Court of the 
         -CONTINUES- 
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Judicial District of Rio de Janeiro, State of Rio de Janeiro, 
following its official complaint, filed on 13 January, seeking 
payment on BRL 4,683m of debt that allegedly came due on 9 
November 2016 and has not been paid. The company 
challenged that complaint on 23 January in the 47th Civil Court 
of the Judicial District of Rio de Janeiro, State of Rio de Janeiro, 
arguing that it should not be liable as a debt renegotiation with 
the Bank involved an agreement with Companhia Siderúrgica 
Nacional (CSN), whose failure to comply with its obligations 
thereunder was the true cause of the default. 

The Civil Court granted a preliminary injunction on 24 
January in order to suspend the protest of the instrument of 
indebtedness abovementioned and, based on such 
injunction and following to the Public Prosecutor Legal 
Opinion, on 22 March the Corporate Court rejected the 
request for the forced insolvency of Cimento Tupi. Banco 
Fibra presented its answer to the Precautionary Action on 
31 March, and appealed both the preliminary injunction (on 
18 April) and the insolvency request rejection decision (on 
19 April). A ruling on the appeal of the preliminary 
injunction is expected soon, as Cimento Tupi filed its 
answer to this appeal on 19 May. 

Lastly, in July, the company renegotiated with certain 
lenders to amend the terms of certain loan obligations, 
while in August, certain bondholders requested the 
acceleration of the company’s senior unsecured bond debt.  

Legal Analysis Links: 

Cimento Tupi insolvency request could backfire for 
Banco Fibra 

 

Lupatech Group 
Judge Profile Part 1 and Part 2 

On 27 June, the São Paulo State Court of Justice partially 
granted the interlocutory appeals of creditors Banco 
Bradesco S.A. (Bradesco) and National Oilwell Varco do 

Brasil Ltda. (Varco) of the decision confirming the creditors’ 
approval of Judicial Recovery plan, and told the company to 
prepare a new plan and schedule a new creditors’ meeting 
for a vote. 

The company has appealed both decisions to the Superior 
Court of Justice, arguing that its original plan was approved 
by the vast majority of its creditors, as only two creditors 
appealed in a universe of more than 4,000 claims. Thus, the 
company argues that the State Court ruling violated the 
sovereignty of the creditors’ decision to accept the initially 
proposed economic terms. The anticipated ruling on these 
appeals is likely to set precedent on a Court’s ability to 
review the economic terms of a plan. 

Meanwhile, in compliance with the State Court ruling, the 
company filed a new Judicial Recovery plan on 3 November 
and scheduled the creditors’ meeting for 8 November, 
where the new plan was approved by creditors who 
attended to the meeting. The accomplishment of the new 
plan has likely made the appeals related to the former plan 
moot. 

Legal Analysis Links: 

Lupatech reorganization plan appeals to determine 
sovereignty of creditor decisions on economic terms  

 

OAS Group 
Judge Profile Part 1 and Part 2 

OAS creditors approved the proposed Judicial Recovery 
plan at the 17 December 2015 Assembly. However, certain 
financial creditors including Banco IBM S.A. (“IBM”), Banco 
BBM S.A., Pentágono S.A. Distribuidora de Títulos e Valores 
Mobiliários, Banrisul – Banco do Estado do Rio Grande do Sul 
S.A., Banco do Brasil S.A. and Banco Fibra S.A. appealed the 
Court’s decision ratifying that approval, arguing that the 
subdivision of the unsecured creditor class into separate 
classes was designed to specifically benefit the unsecured 

bondholders – whose claims and number of creditors were 
sufficient to ensure the approval of the plan by this class 
under the Brazilian law voting thresholds for creditor 
classes voting at an assembly. On 31 October the State 
Court dismissed the appeals and upheld the restructuring 
plan approval. 

Further appeals have been filed by the objecting creditors 
both to the Superior Court of Justice and the Supreme 
Court of Justice, which are expected to set precedent on 
the issue of alleged quorum manipulation. On 19 April, a 
special appeal filed by IBM was admitted by the State Court, 
which granted a provisional decision that proceeds from a 
possible Invepar sale should be held in escrow pending the 
outcome of the appeals. After examining a company’s 
reconsideration request, however, the State Court revised 
the decision to state that the new owners of the Invepar 
stake – the bondholders – could not trade their stake until 
the Superior Court of Justice ruling. On 16 May 
bondholders contested such provisional decision, arguing 
that it would violate their right to property, which 
ultimately prevailed in the Superior Court of Justice, which 
reformed the State Court decision on 9 June and authorized 

bondholders to sell Invepar stake. 

However, there is another issuing pending regarding 
Invepar stake transfer. On 25 April the Brazilian National 
Civil Aviation Agency (“ANAC”) requested the Court to 
suspend the transfer of concession operator Invepar to 
OAS bondholders under the restructuring plan in order to 
allow the Agency time to analyze the matter. The company 
filed a petition on 18 May arguing that this issue should 
remain under the administrative process without a 
suspension of the Judicial Recovery process, as the 
concessionaire filed an administrative process on 1 June 
2016 to obtain ANAC’s approval to the stake transfer. A 

ruling on this matter is expected in September. 

Two separate Assemblies of Creditors, with different 
scopes, are scheduled to take place shortly. The first 
assembly, during which creditors will deliberate over the  
       -CONTINUES-            
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waiver or modification of the clauses concerning the 
transfer of concession operator Invepar’s 24% stake to 
bondholders and the issuance of bonds has been pushed 
once again, this time to 5 September, while the second 
Assembly – where the “eligible creditors” (bondholders and 
others owners of eligible credits) will define the final form 
of the notes issuance instruments – was postponed to 18 
September, while the appeals continue to be reviewed. 

Legal Analysis Links: 

OAS creditors’ appeals of plan approval highlight risk 
of quorum manipulation through the creation of 
subclasses, and challenge the Creditors meeting 
decisions’ sovereignty 

OAS restructuring plan complicated by Brazilian 
aviation regulator ANAC  

 

Odebrecht Oil and Gas S.A. 
On 23 May, the company requested in-Court protection 
through an “Extrajudicial Recovery” process to restructure 
nearly BRL 15.9bn debt, a proceeding that requires prior 
approval of at least 60% of the claims to be restructured.  
The company noted that its plan had the support of holders 
of (i) 69% notes due 2021, (ii) 63.5% of the 2022 bonds and 
(iii) 69.7% of financial unsecured creditors’ claims. On 25 
May, Judge Alexandre de Carvalho Mesquita from the 4th 
Corporate Court of the Judicial District of Rio de Janeiro, 
State of Rio de Janeiro examined the petition and granted 
the company’s request. 

Dissenting creditors Citibank N.A. and Credit Agricole 
Corporate and Investment Bank have both objected to the 
inclusion of their claims in the Extrajudicial Recovery 
proceeding as well as the restructuring conditions proposed 
at the plan. Citibank’s objection was filed on 19 July, while 
Credit Agricole presented its petition on 21 July. The Court 
is expected to rule on these objections during the following 
weeks, as on 16 August OOG filed its answer to both the 

financial creditors’ objections.  

Legal Analysis Links: 

Odebrecht Oil and Gas file rarely requested 
extrajudicial recovery process to implement bond debt 
restructuring 

 

Oi Group 
Case Profile Plus Update  |  Credit Report 

As of 18 May, the company’s Judicial Manager presented 
the new second creditors’ list, which gave creditors 30 days 
to object to either the list or the revised  reorganization 
plan officially presented by the Company on 28 March. So 
far, there is no new plan filed in the process, although on 23 
August a group of bondholders announced they have 
reached an agreement regarding the economic terms of a 
new restructuring proposal, who met with the company on 
28 August to present their restructuring plan. 

In any event, on 23 August the Court confirmed the Judicial 
Manager suggestion to convene the creditors’ meeting for 9 
October (first convoking) and 23 October (second 
convoking), even though the State Court’s review of certain 
appeals – which could interfere in the meeting – are still 
pending.  Those issues on appeal include whether (i) 
bondholders have the ability to vote on the plan individually 
or whether they must be represented by their trustees; (ii) 
to exclude Oi group’s foreign subsidiaries PTIF and FinCo 
from the Judicial Recovery; and (iii) the company creditor’s 
list and reorganization plan must be consolidated or 
segregated by each company. 

Regarding the latter issue, on 22 August the restructuring 
Court ruled that the company could present a single, 
consolidate restructuring plan at the creditors’ meeting, 
albeit the same issue is waiting for a State Court ruling since 
October 2016. At the time, creditor CDB appealed a lower 
Court decision that determined the company was entitled 
to define whether or not to consolidate the restructuring, 

given that it has full technical knowledge of its current 
financial-economic situation, and therefore it was more 
qualified than the Court – and the creditors – to evaluate 
the form and content of the plan. A State Court ruling on 
this matter is inevitable, as of 25 August foreign 
subsidiaries’ trustees appealed on the 22 August ruling 
allowing the substantive consolidation referenced above. 

Further, on 29 August the Court rejected the appeals filed 
by financial creditors Caixa Economica Federal (“CEF”), 
Banco Nacional de Desenvolvimento Econômico e Social 
(“BNDES”) and Banco do Brasil S.A. (“BB”) on the 
restructuring Court’s decision to set up a mediation/
conciliation process requested by the company aimed to 
create a settlement program for small claims, where it 
would propose an expedited recovery for creditors holding 
BRL 50,000 or less in credits, proposing to pay such claims 
in full, which would benefit thousands of creditors listed by 
the company. While the objecting creditors argued that the 
proposal was contrary to applicable law, and could also lead 
to plan vote manipulation, the State Court held it could not 
bar, in advance, a proceeding that would possibly benefit 
the vast majority of the creditors – roughly 53,000 from the 
total 55,000. Therefore, the Court ruled that the company 
should move forward with the mediation process, and its 
result – in other words, the agreement reached among the 
company and creditors – would be submitted to the Court’s 
oversight, legality control before being implemented. In 
addition, similar appeals on the same issue filed by financial 
creditors Itau Unibanco S.A. (“Itau”) and BNP Paribas Fortis 
S.A. (“BNP”) have been partly granted, in order to state that 
creditors who decide to take part on the settlement 
program are now bound to vote to accept the plan at the 
creditors’ meeting. Another appeal on this issue has been 
filed by creditor CDB’s appeal, and it is expected be ruled 
soon – likely to be rejected judging from the decisions on 
the other appeals to date. 

Also, as the last version of the plan was not well received by 
the Federal government, an intervention in the company 
became a closer possibility, and a provisional measure – to 
        -CONTINUES- 
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change the current Law and authorize the Brazilian 
government to intervene in Oi -- was expected to be 
released soon. On 22 May Debtwire reported that Brazil’s 
current political crisis is delaying that measure, though on 
27 July the government noted that it would be able to 
intervene even without specific regulation. Additionally, on 
22 August the Brazilian telecommunications minister said 
the chances of an ANATEL intervention on Oi increases as 
time passes without an agreement. 

Speaking of ANATEL, the telecomm regulator’s relationship 
with the company seems to have deteriorated during last 
month, although the parties attended a meeting on 1 
August to discuss both a capital increase possibility and 
adjustments to the plan, and a further meeting on 15 
August to talk about ‘confidential’ issues – possibly the 
amount and classification of ANATEL’s claim. However, on 
17 August the Superior Court of Justice rejected an 
ANATEL’s appeal holding that the restructuring Court has 
the competence to decide whether or not ANATEL’s debt is 
impaired by the in-Court reorganization, and on 29 August 
the State Court rejected an ANATEL’s appeal and ruled that 
the regulator’s debt should be kept in the Judicial Recovery 
process. ANATEL filed another appeal on the same day as 
the judgment, insisting that its debt is extraconcursal and 
thus it must not be impaired by the company’s 
reorganization process. 

In addition, on 8 June creditors Capricorn Capital, Ltd. and 
Sygyzy Capital Management, Ltd. and the Dutch subsidiaries’ 
administrators filed interlocutory appeals of the Brazilian 
Lower Court decision that granted the company’s request 
to bar the judicial administrators of its foreign affiliates 
from participating in the Brazilian bankruptcy proceedings. 
In a hearing held on 19 April, the Dutch Court granted the 
appeals filed by the administrators of Oi's foreign 
subsidiaries PTIF and FinCo to convert their Dutch 
Suspension of Payments (“SoPs”) proceedings into full 
liquidations, declaring the companies bankrupt. On 7 July, 
the Dutch Supreme Court confirmed such decision, and on 
11 July the FinCo trustee asked a US Court to recognize the 
affiliate’s bankruptcy decree through a Chapter 15 petition 

– Oi had already filed its own Chapter 15 petition in June 
16. During a hearing to discuss the matter took place in 
New York on 26 July, the parties have seemingly started to 
establish a dialogue and are expected to reach an 
agreement to draw a definitive line under this matter soon. 
On 9 August, the Commercial Court of Lisbon recognized 
the judicial reorganization proceeding of Oi Movel. 

The conversion request in the Amsterdam Court was made 
as an effort by the subsidiaries' creditors to seize certain 
assets—namely the foreign entities’ American Depositary 
Receipts (“ADRs”) backed by ordinary and preferred shares 
of Oi S.A., the Brazilian holding company of the economic 
group. Brazilian and Dutch Court are expected to reach a 
consensus in order to put an end on this international 
jurisdictional controversy as, while Dutch rulings requires 
Brazilian Court homologation to be enforced (as the ADRs 
are located in Brazil), Brazilian restructuring Court 
decisions – like the confirmation of a restructuring plan 
approval by creditors, for instance – would also need Dutch 
Court recognition to be applied on PTIF and FinCo, as these 
companies are domiciled in Netherlands. The Brazilian 
Lower Court’s decision to not recognize the foreign 
liquidation proceeding was in line with the court’s 
injunction issued on 6 December 2016 barring the possible 
seizure of such assets in Netherlands. 

Legal Analysis Links: 

Oi global restructuring could be complicated by Brazilian 
regulatory oversight 

Oi group shifts restructuring efforts to the courthouse as it 
attempts to fend off Aurelius 

Oi Court orders create precedent for Brazilian ‘mega’ cases 

Oi bondholders’ right to vote individually on the Judicial 
Recovery plan 

Oi foreign insolvency administrators assist bondholder 
equity play in Brazilian/Netherlands jurisdictional 
controversy 

Oi foreign affiliate bondholders equity grab requires 
Brazilian Court homologation 

Oi proposal to pay smaller claims could lead to plan vote 
manipulation 

Oi reorganization plan approval relies on appellate rulings to 
determine metrics of voting  

 

Samarco Mineração S.A. 
On 5 November 2015, a dam that held waste originating 
from Samarco’s mining operations burst in Minas Gerais, 
sending a large volume of muddy water downstream, which 
reached the Atlantic Ocean. After the disaster, the Federal 
and the State of Minas Gerais Governments jointly filed a 
Public Civil Claim against Samarco and its only shareholders 
Vale S.A. and BHP Billiton Brasil Ltda. to request reparatory 
and compensatory measures with respect to the 
environmental damages. On 2 March 2016, Samarco 
reached an agreement with those governments to establish 
a fund in the amount of at least BRL 20bn to recover the 
“Rio Doce” basin over the next 15 years. However, the 
Public Prosecutors Office filed a claim in the Brazilian 
Superior Court of Justice asking the court to annul that 
agreement, arguing that it did not ensure the full 
compensation for damages and that its terms were more 
favorable to Samarco and its shareholders than to the 
public interest. 

After the suspension of the agreement by a Court ordered 
preliminary injunction, the parties (Samarco, shareholders, 
Government entities and Public Prosecutor) have attended 
several conciliation hearings scheduled by the Judge of the 
12ª Federal Court of State of Minas Gerais in order to 
negotiate the conditions for a new agreement.  Additionally, 
on 23 May the city of Santa Barbara, State of Minas Gerais 
was ordered by Judge Raimundo Messias Junior to decide 
whether to allow the company to take water from the river 
that supplies its population within 10 working days, which 
would permit Samarco to be able to begin the process of 
requesting a license to restart operations at its complex in 
nearby city of Mariana. On 30 June the city denied 
permission to the company to develop a   -CONTINUES- 
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water catchment project, and on 6 July the city’s Mayor told 
Debtwire that they won't change their decision without a 
corresponding environmental remediation project. 

Along with this progress, on 19 January it was announced 
that the company had started to reach a preliminary 
agreement with Public Prosecutor, boosting confidence 
that operations should be restarted soon and making the 
Public Prosecutor optimistic on a final agreement on the 
environmental reparations to be conducted by Samarco. On 
10 July, a federal Court extended the deadline to finalize 
such agreement to 30 October. Lastly, the company 
previously hired a restructuring-specialized Brazilian law 
firm on 7 November 2016, which will likely opine on the 
new business plan, debt-restructuring proposal the 
company is expected to present to creditors soon, 
considering the original plan presented in March will have 
to be updated due to the challenges the miner is facing to 
restart operations. On 17 August, Brazilian Energy Minister 
said Samarco should be charged, but not shut down as a 
consequence of the disaster. 

Legal Analysis Links: 

Samarco debt restructuring could be jeopardized by 
renegotiations over environmental disaster cleanup 
agreement  

 

Schahin Group (Base Engenharia) 
On 21 March 2016, the Court approved the company’s 
Judicial Recovery plan. In that decision, the Court 
discounted the Secured Claims’ (Class II) votes from the 
voting tally, finding that such votes were “abusive”. Certain 
secured creditors filed an interlocutory appeal of that 
decision and, after almost one year, on 13 March the Court 
denied the creditors’ appeal and upheld the approval of the 
reorganization plan. As of 3 July the State Court rejected 
the creditors’ further appeal (“Motions to Clarify” the ruling 
on the interlocutory appeal), on 17 August the financial 
creditors filed a special appeal to the Superior Court of 

Justice, as a last resort to reform the restructuring Court’s 
plan approval decision. 

Further, on 8 February, the Court confirmed a preliminary 
injunction originally ordered on 1 November 2016 that 
suspended the early termination of a capital lease 
agreement regarding the purchase of the Vitoria 10.000 
vessel, initially reached between Schahin International S.A. 
as the debtor and Petrobras Oil & Gas B.V. as the creditor.  
Following certain transfers, Deep Black Drilling LLP has 
succeeded Schahin under the lease and Drill Ship 
Internacional B.V. (DSI) has succeeded Petrobras. In 
addition, Petróleo Brasileiro S.A. (Petrobrás) and Deep 
Black LLP reached a credit right assignment agreement 
stating that Petrobras would pay part of the amount due to 
Deep Black LLP for chartering the vessel directly to DSI, as 
a form of amortization of the capital lease agreement. 

At the time of the original injunction last year, the company 
was seeking Court protection to avoid the early termination 
of the capital lease agreement for the use of the Vitoria 
10,000 drilling rig sought by Petrobras due to an allegedly 
unpaid debt of USD 2,123,393.41.  A “Notice of 
Termination” sent by Petrobras on 31 October requested 
that Schahin pay a ‘Total Termination Sum’ of USD 
660,712,589.69. The Court had granted the injunction 
based on the company’s arguments that (i) the reason the 
debt was not paid was because the vessel was not 
operational and was due to scheduled maintenance, 
resulting in a decreased cash flow and reduction in 
payments to Petrobras, and (ii) while a default might lead to 
fines and interest, the agreement did not call for 
termination at the time. The matter is expected to be re-
examined by the Sao Paulo State Court in the near term. On 
5 June Public Prosecutor filed its Legal Opinion suggesting 
such appeal should be denied by the Court, grounded on the 
same arguments that supported the dismissal of the first 
appeal filed by Petrobras on 17 May. 

But while a ruling was pending on this appeal, on 17 July the 
Court cancelled the same lease agreement after Petrobras 
Venezuela Investiments & Services BV declared the 

agreement void as a result of the alleged corruption 
revealed in the Car Wash investigation. The company 
appealed the termination decision on 19 July, and on 26 
July the State Court denied the company’s preliminary 
injunction request to grant suspensive effects to the appeal. 
A final ruling is expected after the Public Prosecutor and 
Judicial Manager file their legal opinions on the matter. 

Lastly, on 2 June the company announced that it had 
changed its name to Base Engenharia e Servicos de 
Petróleo e Gás, as an attempt to untie its name from the Car 
Wash investigation and thus redeem is credibility in the 
market.  Further, on 8 May the company replaced its legal 
advisor, Thomaz Bastos Waisberg Kurzweil, with Leite, 
Tosto e Barros Advogados, according to a substitution of 
power of attorney petition filed in the Judicial Recovery 
process. 

Legal Analysis Links: 

Schahin appeal could increase threat of vote 
designation for ad hoc groups in Brazil 

Schahin restructuring success relies on outcome of 
Petrobras lease termination appeal 

Petrobras lease termination could lead to Schahin’s/
Base’s insolvency  

 

Sete Brasil Group 
On 13 June 2016, the Court granted the company’s Judicial 
Recovery request, but refused to include three of the 
company’s Austrian affiliates in the process. On 7 July 2016, 
the company and certain creditors filed interlocutory 
appeals, which were both granted by the Rio de Janeiro 
State Court of Justice on 7 February 2017. As the Motion to 
Clarify the decision filed by creditor Seaworthy Investment 
GmbH was rejected by that Court on 11 April, it filed both a 
special appeal to the Superior Court of Justice and an 
extraordinary appeal to the Supreme Court of Justice which 
        -CONTINUES- 
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are currently pending. 

In the meantime, the Judicial Manager filed the Second 
Creditors’ list on 9 December 2016, and on 7 August the 
company filed a new amendment to the first Judicial 
Recovery plan originally presented on 12 August 2016, 
changing some proposals of the last amendment presented 
on 12 April (CLICK HERE for the first part, HERE for the 
second part and HERE for the third part of the 7 August 
amendment). The creditors’ meeting, originally scheduled 
to take place on 15 December 2016, was pushed backed 
several times, now  to 10 October, where creditors will 
evaluate the new amendments to the reorganization plan 
filed by the company on 7 August. 

Meanwhile, on 19 April the Court extended the stay 
prorogation for 90 additional days, as a consequence of the 
postponement of the 28 August creditors’ meeting. With a 
new creditors’ meeting suspension, the stay is likely to be 
extended once again on the following days. 

Legal Analysis Links: 

Sete Brasil judicial recovery exclusion of Austrian 
affiliates could lead to uncoordinated foreign 
processes 

 

Tonon Group 
The company’s reorganization plan was approved at the 5 
April creditors’ meeting. Before the meeting, Tonon 
Bioenergia S.A. minority shareholder Fundo de 
Investimento em Participaces Terra Viva (“FIP Terra Viva”) 
sent a notice to Tonon Holding informing the company that 
it would exercise a put option right to sell nearly 25% stake 
of the company (FIP Terra Viva currently holds 35.9% 
stake). According to the notice, the claim arising from the 
sale should be considered extraconcursal – in other words, 
not subjected to the reorganization plan conditions, 
immediately due and payable before all the other creditors. 
However, on 3 April, despite FIP Terra Viva’s arguments, 

the Court ruled that the creditor’s claim was impaired by 
the Judicial Recovery process, leading the minority 
shareholder to appeal on the approval of the plan on 24 
May. The State Court is expected to rule on this appeal 
after Public Prosecutor and Judicial Manager file their legal 
opinions,  

In addition, on 23 May creditor CCB Brasil - China 
Construction Bank Banco Múltiplo S.A. (“CCB”) also 
appealed the approval of the plan, arguing that it states 
illegal clauses like non-consensual third party release and 
relinquishment of the lawsuits filed against the company. 
The State Court is expected to review the appeals over the 
next few months and make rulings after the company, 
Judicial Manager and Public Prosecutor file their respective 
briefing. Further, on 24 November certain creditors 
including Geracao Biomassa Vista Alegre S.A. filed a 
petition noticing evidences of fraud against the creditors 
allegedly committed by the company and the Judicial 
Manager, and requested the Court to remove the current 
manager. A similar petition highlighting possible illegalities 
was also filed by creditor Banco Safra S.A. on 15 December 
2016.  While the Court requested additional briefing from 
the company before ruling on the matter, on 9 May Banco 
Safra filed a Motion to clarify the Court’s affirming decision 
on the creditor’s restructuring plan approval, pointing out 
that such decision did not appreciate the evidences of fraud 
noticed by the creditors. 

Lastly, on 16 June the bondholders decided to accept the 
BRL 823m (USD 248m) bidding offer made by Raizen 
Energia S.A. for its Santa Candida and Paraiso mills, part of 
the company’s approved reorganization plan. The offer was 
first disclosed to the creditors on 13 June and, after 
creditors’ acceptance, the sale of the mills was affirmed by 
the Court on 13 July. 

Legal Analysis Links: 

Tonon minority shareholder’s put option exercise 
could lead to the company’s insolvency 

 

Wind Power Energia S.A. 
On 5 December 2014, the company submitted its request 
for Judicial Recovery protection to the Civil Court of Cabo 
de Santo Agostinho, state of Pernambuco. Following the 
successful appeal of creditor CCB over the venue, the 
process was sent to the 1st Court of Bankruptcy and 
Judicial Recovery Claims of the Judicial District of Sao 
Paulo, State of Sao Paulo. However, on 11 May 2016 the 
Judge of Sao Paulo held that he did not have jurisdiction to 
rule on the case, and then invoked a Conflict of Competence 
in order to request the Superior Court of Justice’s decision 
on the appropriate venue. Meanwhile, the Judge also 
scheduled a creditors’ meeting to convene on 11 June 2016 
to deliberate over the company’s Judicial Recovery plan. 
CCB has filed another interlocutory appeal, before the Sao 
Paulo State Court of Justice, arguing that the Judge should 
not schedule a creditors’ meeting until a judgment is 
entered by the Superior Court on the Conflict of 
Competence. 

On 22 February 2017, a full session of the Superior Court of 
Justice ruled on the latest appeal filed by CCB to confirm 
the monocratic decision granted by Reporting Court Judge 
Luis Felipe Salomao on 18 October 2016, ultimately stating 
that the case should be overseen by the original venue of 
Cabo de Santo Agostinho, rather than in Sao Paulo. 
Consequently, the Civil Court of Cabo de Santo Agostinho 
received the process from the Sao Paulo Court and 
scheduled a creditors’ meeting to 22 June, but it was 
pushed backed several times, now from  to 17 October, as 
the company is working on a new version of its 
restructuring plan to present to creditors by 14 September. 
However, such a long delay on the process development 
makes creditors pessimistic about recovering anything 
through the in-Court restructuring. 

Legal Analysis Links: 

WPE venue decision relied on determining center of 
main interests 
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